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Craig (Mr.Craig& William H. Craig, Jr. theorally), for
plaintiffs.

(Mr. Bell,& Bell Ernest IIIBell L. fororally), the defendants.

Goodnow, specifically providesJ. RSA 556:3 that no action shall
againstbe sustained an requiredadministrator unless the demand

by RSA 556:1 is exhibited himto within one after theyear original
grant of administration. These statutory requirements toapply

personal injuriescauses in fortort as aswell to other claims.
Hall Brusseau,v. 100 N. H. 87. The commencement of actions

periodone-yearwithin the by Leo C. Vanni wife, settingand his
nothingforth more than a inclaim the in case,common counts each

was not a sufficient exhibit of their damagesdemands for on account
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theserequirements sectionsofinjuries to meet thepersonalof
457) inadequate453, plainlywas(Watson N. H. andCarvelle,v. 82

minorbehalf of thenow made onas to the claimsto so qualify
consequentialLeo Vanni forof C.son, Vanni,Bruce D. and those
the offatherhusband of Feme andhim as thedamages bysuffered

propera demandplaintiffs presenttoThis failure of theBruce.
completethe“in abolitionnot, however, resultone doesyearwithin

mayRelieflaw,” by the defendants.rights at as claimedof [their]
petition case,in this under RSAsought theafforded, byas isbe

provideswhich as follows:556:28
against theany has a claimof time. Whenever one“Extension

prosecutedhas been withinnotperson,of a deceased whichestate
law, superior court, byhe themay apply totime limited bythe

be thefacts;the and if the court shall ofsetting forth allpetition
isrequire it, and that the claimantjustice equityandopinion that

bringingin hisculpable neglect not suit withinchargeablenot with
thegive judgmenthim for amountby law, mayitthe time limited

to him. ...”due
is confined to situations wherethis section not thoseRelief under

bybrought two-year periodthe limitedhas been withinsuit not
of the claimpresentationthere been no“Though556:5. hasRSA

time, brought 28mayaction be under sectionprescribedthewithin
require plaintiff’s neglect complythejustice it and toequityif and

v.requirements culpable.”the is not Emerson’s Sonsstatutorywith
59, 61.88 N. H.Cloutman,

censorious,neglect has been defined to be that which is"Culpable
accordinggood reason,It “if no tofaulty or blamable.” exists

conduct, for the isordinary dormancythe of claimthe standards of
Smith, 36,N. H. 38. ofMitchell v. 90 The issue whetherfound.”

inculpable neglect failing presenttoplaintiffsthe acted with
appoint-within heryearthe one aftertheir claims to administratrix

3, 1953, bydetermined the Court inment on November was Trial
finding is not to be set ifplaintiffs’ favor and this asidethe

competent Bank, H.supported any evidence. Sullivan v. 99 N.by
226, 228.

uponmade therequiringThe that demand be adminis-statute
(RSAtheyear appointmentof an estate within one aftertrator

556:3) provisions purposeof the of “isis one those which to secure
ofexpeditiousthe and settlement estates.” Sullivan v.orderly

456,N. The isMarshall, 93 H. 458. administrator entitled to be
tomayinformed he decide whether or not undertake to settle“so
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However,453,N. H. 456.Carvelle,suit.” Watson v. 82without
againstthat,the of an estate are such as to tort claimswhen assets

it, . be satisfied an“any judgment by”recovered . . must insurance
providing coverage for the accident and the terms of thecompany

applicable policy provide company negotia-that “the controls all
insettlement,” agreed case,for as was this the actions of thetions

provide the forcompany may determininginsurance basis whether
neglect uponmake demandclaimants who to the administrator

yearone have acted or otherwise.culpablywithin
plaintiffsThe never talked or inadmittedly anycommunicated

way lawyerwith the administratrix or her within the one-year
period expired 3, However,which November 1954. from a time
shortly 18,after until1953,the accident on October well theinto

1954,year they representa-were visited on several occasions aby
tive of the defendant Mutual Casualty Company,Merchants the

car,insurer of the Cloutier who “talked about the .accident and . .
keepsaid his would settle ... He told us tocompany track of our

bills and he talk gotwould with us and settle when we .better . .
He said he would talk with wheneverus we were well and had our

together.” given copiesbills all He was no of the bills “because
gavehe me to understand that we all had be wellto before I could

visits,do that.” one hisOn of when he toldwas Leo that theby
Cloutier estate had a andlawyer he, Leo,that going getwas to
one, representativethe “said he wished I wouldn’t see a lawyer; he

Iwished would see him.” After the visits of the insurance company
representative stopped, no effort was made to communicate with
him “because he had led us to believe there was no use until
everybody injuries.”allwas over their On 7, 1954,October the
plaintiffs consulted a lawyer for the first time and told him “all
the facts as to what had upoccurred to that time.” On October
15, 1954, service upon plaintiffwas made the Leo in an action
brought against him by the administratrix. facts,On these it could
clearly plaintiffsbe found that the and their lawyer, without fault

part,on their mistakenly believed that upona demand the adminis-
tratrix in connection with their claims would not requiredbe as a
preliminary bringingto the of tort actions. Such a mistake of fact
would “goodconstitute reason, according to the standards of

(Mitchellordinary conduct,” v. Smith, 38)90 36,N. H. for the
plaintiffs’ failure to comply with the statute. A finding culpableof
neglect is not compelled.

Although requiresthe statute the filing “petitionof a setting
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alleges556:28) plaintiffs’ petition(RSA thefacts”all theforth
sontheir minorandplaintiffsthe18, 1953,that “on Octobermerely

ofnegligencethebycausedaccidentinjured in an automobilewere
thepermitting1955May 23,ofits orderByF. Cloutier.”Wilfred

1955,15,Juneor beforeactions onfive tortbringtoplaintiffs
addingpetition byamend theleave tograntedin effectthe Court

permit theclaims toplaintiffs’thespecification ofa sufficient
28judgment under sectionupon which aof evidenceintroduction

in discretion.to do itsit entitledentered. This wasmight be
hardlyThe defendants can226, 229.99 N. H.Bank,v.Sullivan

theestablishinginits discretionthe Court abusedcomplain that
pro-it did. Thepetition whichof thefor amendmentmethod

plaintiffs’ maythe claimsone under whichprescribedcedure was
of thearisingactions outall otherfor trial withbe consolidated

againstthe administratrix Leoaccident, including that ofsame
judgmentdetermined. Finaland amountVanni, validityand their

upon the outcome of that trial.dependpetitionon the will
Vanni, questionedsheof Mrs. wasDuring the cross-examination

taken trial in shedepositionher before which wasregard towith
they pay yourthat would claimany you“Has one ever toldasked

Uponand had answeredarising out this accident?” “Never.”of
plaintiffs’ permittedcounsel was to call theexamination,redirect

inquestionsto three other and answers the samewitness’ attention
thedeposition, being introductorythe first two and answer to the

Ieveryabout time that sawbeing:third “Just insurance[the
... he reassured me thatcompany representative] everything was

right settlingbe all as far as was concerned.”going to This answer
explain questiontheclearly qualifytended to and and answer

inquired about on cross-examination and its use purposefor this
Williams,v. 87 N. H.proper. 430,Williams 433.was

Exceptions overruled.

the concurred.Duncan, J., dissented: others


