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turned, jurythe could findshe andgave any signal afterdefendant
properlyThepartial argumentin fact made. wasthat a turn was

to stand.allowed
fromTrial motion to withdrawThe Court denied the defendant's

that the defendant failed tojurythe claimby anyconsideration
uponherstop speed suddenly,decreasesignal an intention to or to

to arguefailureground byclaim waived counsel'sthe that the was
in the motion. Counseldenyingthe There was no errorjury.it to

length jurythe at therequired argue at beforeeveryare not to issue
supported evidence. Anwaiving byperil of otherwise issues

arguedmatters are waivedrespectwith to notinference that claims
compelled a matter of law. See Mann v.be held to be ascannot

Company, 1.H.90 N.
denial for which haveExceptions requeststhe of instructionsto

disposed byof has beenexpresslybeen waived are what saidnot
Therepreviously considered. shouldreference to the motionswith

be

Judgment on the verdicts.

All concurred.
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Blandin, Skillings argues rulingJ. The defendant that in his
all the weresignatures genuine,on notes admitted to be the Court

(99applied 614)42erroneously Superior Court No. N.Rule H.
signaturesas “Thereads follows: and of allwhich indorsements

on will bewritten instruments declared considered as admitted
file daysthe defendant shall a three theunless notice within after
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return day at which the writ they disputed.”is entered that are
The defendant claims this rule 41,must be construed with Rule No.

provides:which “Any party proposing anyto use written evidence
upon the maytrial file it within aftertwenty days daythe return
named in the writ and the filingon date of givesaid shall notice
thereof in writing attorneyto the for the adverse party; and its
execution will be considered as admitted unless the partyadverse
shall, within twenty days filingafter the said evidence,of file a

givenotice and a copy to the attorney filingof the party paper,the
that he shall contest the execution.” The section dealing with
these headed,two rules is “Written Evidence and Signatures.”
Rule No. 41 refers to the admission of the execution of documents
which are to be offered in evidence, while Rule No. 42 refers to the
admission of the theauthenticity signaturesof and endorsements of
notes and other written instruments appearsdeclared on. It clear
to us that the separaterules are and that they deal with different
subjects. The supportauthorities this view. Gilchrist,Williams v.

535;11 N. H. Great Falls Bank v. 41Farmington, N. H. 32, 38-39;
Willoughby v. Moulton, 205;47 N. H. also,see Bank v. 62Noyes,
N. H. question35. We believe the notes in here were adequately

requirements“declared on” within the of Rule No. 42 so as to
apprise Skillingsthe defendant of all necessary facts to enable
him to decide whether he should signatures.contest the There is
no indication in our cases “reproducedthat a note must be in its
exact form” as contended by the specificationdefendant. The
containing all essential facts including dates, amounts, andinterest
payments adequate.on account was The enforcement of this rule
was within the discretion of the Trial Court and the record dis-
closing abuse, exceptionno the defendant’s is overruled. Merchants
Nat. Bank v. Sullivan, 98 N. H. 151.

Skillings also contends prejudicedthat he was by the admission
and exclusion of certain The permittedCourt plain-theevidence.
tiff testifyexecutor to as to what the testatrix told him about the
promissory notes. The admissibility of this hearsay testimony

516:25,rests portionson RSA the material of which read as follows:
actions,“In or proceedings by againstsuits representativesor the of

persons . anydeceased . . statement deceased,of the whether oral
written,or shall benot excluded as hearsay provided that the trial

judge shall first find as a fact that the statement bywas made
decedent, and that it goodwas made in faith and on decedent’s
personal knowledge.” providedWhile it was when legislationthis
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182) it wasthat(Laws 1953, c.26, 1953,Mayeffective onbecame
presenttheincludeactions, which wouldpendingapply tonot to

andapplywas tothat ithaving submittedpartiessuits, yet the
Leavitttrial.law of theit thehaving it, becameappliedthe Court

statute, whichthispurpose ofThe obviousBacon, N. H. 383.89v.
theinjustice toprevent25-27, toL., 392,c. ss. wasamended R.

certaininan executorpermittingpersons byof deceasedestates
disputed trans-of aversiongive the deceased’stocircumstances

upon guaranteesis basedthe evidenceadmissibilityThe ofaction.
findings by the Court.preliminaryofin the formtruthfulnessof

madesupports, werethe recordrequired findings, whichtheHere
received.properlyand the evidence was

theprejudiced becausethat he wasfurther claimsThe defendant
certainadmittedupon reconsiderationexcluded and laterCourt first

notprocedure is uncommonSkillings.byoffered Suchtestimony
that the trialconclusionin record warrants thenothing theand

ItLeBlanc, 100 N. H. 311.unfair. Sullivan v.renderedwas
andexceptions to the admissionthe defendant’sfollows that

the Courtprocedure bythe followedof evidence and toexclusion
overruled.are

refusal of the Court to receiveExceptions taken to thewere also
under madedeposition or statement oathin the form of aevidence

against specialhim theSkillings separate byin a actionby
uponThe suit was foundedof Sarah Rollins’ estate.administrator

presentof thenotes form the basispromissorythree of the six which
given, Skillings had notthe statement wasaction. At the time

estate,the andagainstcounteraction for servicesbrought his
special present,was thealthough for the administratorcounsel

previous litigation growingof out ofhistoryexecutor not. Thewas
specialthethat relations between administratorthis estate shows
(Towle Yeaton,have not been harmonious v. 97and the executor

undisputed the executor received no427),H. and it is thatN.
deposition to be Its usethat the statement or was taken.notice

action,probate abandoned,court in a different now thebyin the
bondingaspecial companyadministrator to recover from certain

littleSkillings Rollins,taken from Mrs. lendsallegedly bysums
argument admissibility questionthe for its here. The vitalweight to

taken, theat the time the statement was interest andis whether
Skillings specialthebymotive of the cross-examination of ad­

(3dWig.the executor.the same as those of 5 Ev.ministrator were
ed.) 365, 372;95; also, Bailey Woods,v. 17 N. H. Morrison v.see
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N. H. 341. It has been that “The determinationNoone, 338,78 said
ought entirely judge.” Ev.,trial Wig.,of this to be left to the

supra. (Emphasis supplied). In the theall circumstances record
rulingno of discretion and thediscloses abuse Court’s is sustained.

It appears that two of the six notes declared on were made more
bringingthan six the of the henceyears before writ and the

argues applies.defendant the statute of limitations RSA 508:4.
However, plaintiff’sin each theinstance, allegeddeclaration a
payment period,, proved,on account within the which ifstatutory

suspended running Merrimackwould have the of the statute.
Theodorou, AlthoughLoan Co. v. 91 N. H. 487. the notissue seems

squarely previously,to have been raised here our cases indicate
that the statute of limitations is an affirmative defense mustwhich

pleaded. Rines, 55,N. H.be See Rines v. 97 and cases cited.
(54Such, too, great weight authority S., 354),is the of C. J. ands.

supportsbelieve that the better thiswe also reason view. While
special pleas, although have been inmandatory,not not abolished

purpose may accomplishedand their bethis state a “briefby
(RSAgeneral 515:3),statement” under issue it was essentialthe

pleaby givethat the defendant either or brief statement the
plaintiff notice that he was to invoke this defense. Riñes v.See

MooreRiñes, supra; Co.,v. Insurance 64 N. H. 140. Yet he failed
three after thegive any years entryto notice until some of the

Superior Rule 21contrary providesaction to Court No. which that
special pleas“All and brief statements shall be filed twentywithin
following the ...”daythe return of writ. 99 N. H. 610.days

the rule holds that the case must be tried generalOtherwise on the
good uponunless the Court for cause and suchissue terms as

justice requires Therelaxes it. enforcement of this rule which is
(Lehighwith the laws” &c. Co. v. 89Company,“consistent N. H.

275)274, matter for the Trial Court andwas a the defendant’s
exception LePageis v. Company, 46,overruled. 97 N. H. 50-51.

generallyit is true that a verdict is not directedWhile for the
having proof, yet exceptionalthe burden of there areparty cases

justifies grantingthe evidence the of a directed verdict in“where
party having”the that burden.favor of Lumbermen’s &c.Mut.

Rozan, 328, signaturesN. H. 330. TheCo. v. 92 on the notes were
as shown and nopreviously testimonyadmitted was introduced

the givento rebut the evidence that notes were for valuable con-
also, 337:24. Itsideration. See RSA seems to us that the action’

principleon falls within the of thethe notes the case andRozan
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plaintiff’sin favor.directed a verdict theproperlyCourt
there was anthe contention thatWith reference to defendant’s

Mrs.Lloyd, whichhimself and his brother toagreement between
defendant’swhereby to assume theassented, Lloyd wasRollins

released,be itHarold was to seemsobligations on the notes and
supportthe is barren of evidence tosayto that recordsufficient

uphold finding thatThe to aagreement. necessarysuch factsany
(Restatement,agreement an accord and satisfactionallegedthe was

418) 424) lacking and(Id., s. areContracts, 417,ss. or a novation
Cuttingadopted. See v.argument cannot bethe defendant’s

107, Staples H. 383.Whittemore, 108; Davis,H. v. 75 N.72 N.
ingrantingthe the nonsuitquestionthe as to whether ofWhile

notagainst to recover for services isSkillings’ action Mrs. Rollins
the thatdifficulty,free from an examination of record reveals

taking him, the could find thatjurythe evidence most favorable to
inyears anything sayfor a Mrs. Rollins “wantednumber of when

Portsmouth, got it.” HePortland, or he drove the car there and
her, stove,did filled bottle for the and drove hererrands for the oil

him toaround in her car whenever she wished do so. There was
“Iftestimony anythingfurther that there was she wanted done

Harold, heand she asked he would do it.” Since not memberwas a
392)(cf. H.family Johnson, knowingof her Johnson v. 99 N. her

acceptance understandingevidence aof his services was of mutual
they paid Cooper, 250,to be for. Decatur v. 85 H. 253.were N.

argued comparativelybe the services weremayWhile it that minor
against findingand that other circumstances militated aany of

agreement parties, yet ques-between the webinding believe these
jury plaintiff’s exceptiontions for the to decide and the thewere to

mustgranting of a nonsuit be sustained.
appears dispose exceptions cases,This to all of inof merit both

and the order is

plaintiff executor,In thethe case of
judgment plaintiff;the in casethefor of

Skillings,plaintiffthe new trial.

All concurred.


