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E. plaintiff.Maurice Lemelin brief and for the(by orally),

Sheehan, Phinney & Bass and Frederick W. Branch Branch{Mr.
for theorally),- defendant.

Kenison, Although plaintiffC. J. the asuffered total loss of his
chinchillas, he cannot invoke the valued statutepolicy bysince

(RSAapplies “buildings”terms it toonly 407:8;its Lamb v.
21)Company, personalInsurance 88 N. H. and as to theproperty

obligatedis theinsured to establish amount of his loss. v.Moreau
determiningInsurance N. H. 422. InCompany, 84 the amount of

loss, questionthe bethe first to decided is whether the valuation
4 of the policy bycondition controls as contended the defendant

inapplicableor it is to chinchillaswhether as contended theby
plaintiff. specifically discussing pointNo case this has been

cited bydiscovered or counsel.
valuation of the policyThe condition limits the insured’s

recovery to the actual cash value of the at the time ofproperty the
proper depreciationfor providesloss with the deduction and further

no event shall it exceed what it then repairin would cost “to orthat
the same with material of like kind andreplace quality.” The

material,argues that chinchillas are not thatplaintiff arethey
uniquethat are andrepairednever and his chinchillas cannot be
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quality.chinchillas of and Hencereplaced with other like kind
plaintiff urges policythe valuation in the cannotthe that condition

recovery. However,be used to determine the amount of ithis
be noted the valuation likewisemay that condition refers to

property and the which specificallyendorsement insured the “chin-
a for “any$750chillas” with limit of one animal” described them

“property pro-as of the assured.” Furthermore the endorsement
subjectthat it is the the whichpolicyvides to conditions of include

maythe valuation condition. While chinchillas and animals not
ordinary word,“material” in the sense of arethey clearlybe that

The property policyscheduled floater issued inproperty. this
open policy adaptedan and not a valued It waspolicy.case was

as propertythe insurance animate as well inanimate and hasfor of
in When the and thepolicybeen so used this state. endorsement

together theconstrued it is clear that valuationreasonablyare
partan integral applicablewas thereof and it is incondition

plaintiff’s indetermining the amount of the loss this case.
policycash clause inThe “actual value” the insurance does not

determiningrule the of loss butany simplyfor amountestablish
upon maythe which beimposes a limitation amount recovered.

Y.McAnarney Co.,v. Newark Fire Insurance 247 N. 176. Likewise
provision liabilitythat exceed thefurther shall not cost ofthe

the liabilityis a limitation of and not areplacement insurer’s
damages maywhich the insuredmeasure of invoke.substantive

Fitchburg 267;Ins. Co., VogesBank v. Fire 86 Vt. v.Citizens’
surprising, therefore,ItCo.,Ins. 119 Neb. 553. is notMechanics

construing a conditionfind that some courts valuation similarto
test;the case used fair market value as theone in instantto the

emphasis languageon of thecourts, greaterwith the valua­other
replacementuse of the test to measure theclause, the cost astion

the loss. Anno. 56 A. L. R. 1155. “In con­of insured’samount
practical unanimity,that theclusion, courts,it be stated withmay

to than simply applya marked disinclination morehave doshown
particulara ‘actual value’ of thereject, as measure of cashor

insured, case,under the circumstances of the individualproperty
general either the market-­tests, namely,the other of the twoorone

replacement Couch,or the value.” Ins.Cyc.test test of 7value
p.1840, 6134.Law, s.

has no to commit toIn this state the court occasion itselfhad
replacementtest or of inthe fair-market-value the test costeither

valuedetermining the actual cash of the insured’s Seeproperty.
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238;H. v.31 WoodCo.,Ins. N.Peoples’ Mut. FireHuckins v.
impressed withareweHowever,N. H. 213.Co.,Insurance 89

supporthas receiveda rule whichmight be denominated thirdwhat
McAnarney v.Dakota.in and SouthYork,New Massachusetts

Spofford,176; Kingsley v.Co., N. Y.Newark Fire Insurance 247
71 S. D.Co.,v. Ins.469; Lampe Market Co. Alliance298 Mass.

nor replacementjurisdictions market value120. In these neither
market value andof bothan exclusive test. Evidencecost is

evidencedepreciation be introduced asreplacement maycost with
jurisdictions stress the fact thatTheseof actual cash value.

whichthe conditions undertypes propertyin andvariations the of
single test for allprevent adoption ofthey destroyed anyare the

to see that the insuredobjective cases iscases. The in these
adequatelyloss if he isgainincur neither economic norshould

partial Howland, Depreciationand fire loss. Seeinsured suffers
Law,A., pp.A. of InsuranceLosses,and Proc. B. SectionPartial

(1953).90, 95
state,In which has workedadopting this third rule in this

authoritativesuccessfully elsewhere, bywe are fortified the con-
Bonbright Katz, PropertyValuation of to Measureclusions of and

“In857,L.Losses, generalFire Insurance 29 Col. Rev. 899. we
opinion courts, especially appellatethat of the of theconclude the

desire make the measurecourts, increasinghave shown an to of
correspond thefor fire insurance to actual lossrecovery losses

in ofby all the circumstances of thesustained the insured view
put words, courts,in thecase. To the other when facedmatter

rigid suchapplyingwith a choice between some standardized rule as
depreciationreplacement physical adoptingof somecost minus or

wayflexible which can be modified in such a tomore test as accord
pre-nearly principle generallythe haveindemnity,more with of

thoughthe latter alternative even it has involved theferred
simplicity.”of and ofsacrifice administrative convenience See

also, I Bonbright, Property,Valuation of 406.
plaintiff’sIn the value” ofanalysisthe last “actual cash the

expressed moneybe in of which is matterloss must terms a of
determining questionThe fact inopinion. maytrier of that

replace-valuereceive evidence whether there is a fair market or
itment cost and in either case what be. Bothmay fair market

replacement permissiblevalue and cost are standards for determin-
ing theyfire losses but standards and notare shackles.

plaintiff’s pairsThe contract sell and deliverto twelve of
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$15,000for not, course,chinchillas is of evidence of theirconclusive
value. may jurisdictions,Whatever the law be in it beenother has

stipulatedsettled in this state since inprice1858 that a a sales
contract entered goodinto in faith is evidence of the ofsome value
the Fergusonarticle contracted sold. v. H.Clifford,to be 37 N.
86, BridgeThat approved105. decision in inwas 1943 Interstate

HamAuthority H.Estate, 277, 283,v. 92 N. wherein it was stated
that business evidence,“decisions are reached on such and business

thedecisions are stuff of whichout market values are made.”
Consequently the contract sell the pairsto twelve of chinchillas is

asadmissible evidence of value.their If as intimated in argument
the was fallingcontract made on a an inexperiencedmarket with
buyer amount,an inflatedfor this would the theweightaffect of
evidence but not its relevancy.

Although pricethe contract of the chinchillas is admissible as
their value, plaintiff’sevidence of the right to recover tois limited

figures:the lesser of two value replacementcash or cost. theBy
hesame themay remainingtoken recover for theychinchillas what
beencould sold breeding purposes onlyhave for for to the extent

selling pricethat the does not exceed the lesser of the actual cash
replacementvalue or the of thesecost chinchillas. This limitation

on the measure of isrecoveiy necessary and inherent theunder
plaintiff’s indemnity Seepolicy. Covey v. TankWestern 36Lines,

(2d) 381; Couch, Law,Wash. 5 s.Cyc. Insurance 1220.

Remanded.

All concurred.


