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Graf, orally),Greene & Brown BrownMcLane, Carleton, {Mr.
plaintiff.for the

Upton theUpton, Upton orally),& Robert W. forSanders {Mr.
defendant.

support motioncontention in of itsBlandin, J. The defendant’s
claim it did not have antrial is based on its thatfor a new
deprived processthe due andtrial and was therefore ofimpartial

guaranteed by 1 of theequal protection of the laws Section
the theAmendment of Constitution of United States.Fourteenth
accepted. previousbe The record of theargumentThis cannot

492)(McLaughlin Union-Leader,this court v. 99 N. H.transfer to
a mistrial and to set aside thebythat its motion fordiscloses

the raised the same under the stateverdict defendant issues
impartial upontrial which it nowConstitution relative to an seeks

prevail. byThe Court its denial of these motions found as ato
qualified and indifferentjurorsfact that the were and that no

producedevidence the verdict. Had it foundmatters outside the
impartialthat the defendant had an and a fairjuryotherwise than

it have been the Court’s to set aside the verdict.trial, dutywould



369

to observe thisthe Trial failedpresumednot to be that CourtIt is
are inpresumptionsthe allelementary contrary,rule of law. On

95 N. H.Shiner,of the action. Chabot v.legality of itsfavor
255; Rousseau, 98 H. 460. As we haveLupien 459,v. N.252,

great weight.”findings are “entitled topreviously stated the Court’s
McLaughlin Union-Leader, has to revisesupra,v. 499. It failed

previous action and our of the record disclosesits re-examination
nothing disturbingto warrant our former conclusion. It follows

exceptionthat the defendant’s to the denial of motion to vacateits
denying a is overruled.the order new trial

parties excepted allowing plaintiffhave the therulingBoth to
1952, “completionfrom 1,interest November the date of the of

Commencingterm.” the of thethe contract with breach contract
September 1949, frommonthly payments,in and also time to time

profitrepresenting benefits,other amounts and insuranceshares
plaintiff.due the The thatarguesbecame defendant because the

precise plaintifftotal owed the could not inbe ascertained advance
trial, tell plaintiffof since no one could what the would mightor

reasonably mitigationearn in of damages, the defendant was under
duty to untilpay any adoptno interest after the verdict. If we

argument plaintiffthis we take from the substantial sums which
his,reasonablyhe can claim are and the defendant,allow which

jury default,the found in to retainhas them.
pointedAs inHand,out J. the Inby case of re Paramount

(2d)Corporation,Publix 42, 45, argument85 F. this sacrifices
principle to theexpediency since “liabilitydefendant’s does not

liquidation absolute,”await but is as soon as the breach occurs.
Furthermore, ignoresit our fundamental principle that “the diffi­

determiningofculty recompensethe sum which will person”a
wronged by another is reason for injuredno not allowing the party
damages. Lee v. H.Dow, 326,71 N. 327. Our law is that the test
to determine whether interest is payable before verdict “is not to
inquire whether it is liquidated, but whether it is[the debt]

givendue ...” since is“interest as damages for the failure to
pay money at the ittime is due.” Dame Wood, 38,v. 75 N. H. 40.
(Emphasis supplied); also,see Dumas,Damasiotes v. N.97 H. 402.

weighttheBy of andauthority, what we believe to be the better
view, uncertainty as to the amount is no reason for disallowing

wheninterest the isuncertainty caused theby defendant’s un­
excused breach of the agreement. Restatement, Contracts, 337,s.
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1049, It alsoh, 8; Contracts,on ss. 1051.comment ill. 5 Corbin
the burden ofappears “great weight authority”the thatby of

plaintiff the defendant.showing what the could have earned is on
(4th ed.)Damages3 Sutherland 2560. As been well statedon has

(2d) (cert. 731),Anderson,in Abell v. 148 F. denied 326 U. S.372
"It ill them to say theybecomes now that coulddefendants][the

liability theynot reduced because did nothave their for interest
pay, dispositionknow how much to since never athey manifested

Id., thepay.” plaintiffto 375. To have allowed the no interest on
actually periodsubstantial sums due him for the entire of over

theyears verdict,four until because the defendant could not have
ascertained the exact amount due when it strenuously contested
any weliability all,at believe would have been an ofabuse
discretion.

adheringOn the other while inhand, generalthe main to the
rule, recognized degreecourts have to the practical difficultysome
confronting the indefendant cases similar to the one before us and
have for it. See Inmade allowance re Paramount Publix Cor­

(2d) 42,poration, 85 F. 45. Much must be left to the discretion
of trial courts deal with "according conceptionto situations to their

justiceof the demands of and practicality.” Schrafft,White v.
473,467, cited; also,94 N. H. and cases Smith v. Co.,see Insurance

N. H. It true the plaintiff Court,98 420. is as claims that the
Kingprinciple in v.following Hutchins, 561, mightthe 28 N. H.

computed the gross plaintiffhave interest due on the claim of the
and subtracted from this the due the theinterest on total of offsets

by juryallowed the defendant the to reach the ofbalance interest
However, weplaintiff. prepareddue the are not to hold it error

procedurea of law that theas matter Court refused to follow this
practical problemand instead made a different allowance thefor

facing plaintiff’s damagesthe defendant. The actual could benot
termdetermined until the contract ended his earningsbecause from

employment during that time atother were no fixed rate. The
allowing completionorder interest from the date theof of the

complain.term one which partycontract is of neither can Deci­
jurisdictionsin other and such as Haley,sions cases Lemire v. 93

206, upon byH. chiefly defendant, plaintiffN. relied the where the
specialrefused to elect as and quantumbetween contract meruit at

originalofthe time her demand or even after and was not allowed
interest, controlling.are not Each case onmust rest its own facts

inand all the circumstances here we cannot the Trialsay Court
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refusing persuaded byits in be either counsel.abused discretion to
exceptionsthe areIt follows of both overruled.

important may bequestionThe whether income taxes considered
assessing damages employmentin for of abreach contract of has

jurisdiction.in beenlongnever been decided this It has established
any resultingthat the test to determine loss from suchwhether a

inquireis recoverable whether lossbreach is to it is a which “the
must haveparties made,had in mind when the contract or suchwas

oughteither or probablyas knew to have known would resultthey
complyfailure to its terms.” v. Company,from a with Davis 77

403, McLaughlin404; also, Union-Leader,N. H. see v. 99 N. 492,H.
cited; Restatement,cases498, Contracts, However,and s. 330. not

loss, which at the time the madeevery partiescontract was the
breach,knew should have would result fromor known a is recover-

feesexample,able. For and other incidentalattorneys’ many ex-
penses expertas fees cannot ordinarily bysuch witness be collected

prevailing personaltheparty. expenses litigantthe Some of of a
passedbe but be borne bycannot on must the successful as well as

losing party. anythe We do not know of norauthority has able
brought attention atanycounsel to our which held the time this

was made inagreement November 1947 or which has since held that
bemaythere on account ofrecovery liabilityincreased for income

arising out of a breach oftaxes contract for services. It seems fair
to that such a is not a thesay liability “loss” within meaning of

as damagesthe term used in the ofassessment in contract actions.
BillinghamappreciateWe that the rule Hughes (1949),of v. 1 K. B.

upon643, by defendant,relied the has been recently byoverruled
Transportthe of Lords in BritishHouse Commission v. Gourley

L.(1955), 185,R. but inA. C. the case the questionlatter[1956]
whether the uponwas not burden of an excess tax fallshould the

plaintiff defendant,or but thewhether amount of the tax which
plaintiffthe had been from payingrelieved as a result of the

bydefendant’s tort could nevertheless be him partrecovered as a
damages.of The effect the holdinghis of that it could not was to

aprevent plaintiff,windfall to the and this is consistent with the
damageslimits actuallaw which to losses suffered.

may arguedIt be that refusalthe of the courts to transfer the
ofburden excess income taxes in breach of contract cases from

plaintiffthe to the plaintiff.defendant is unfair to the The
answer seems to us to be thisthat situation results fromprimarily

provisionsthe of the federal income tax statute which sometimes
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sought atbeshouldremedybelieve theinequities. Weproduce
— rec­already beenThis haslegislation.in federalthe source

(d)107example, C.,26 S. s.For U.in numerous instances.ognized
for “servicesreceiving lump settlementaemployeeanpermits

perioditaccount for over atoin certain circumstancesrendered”
of excess incomebe relievedtherebyandpay”time as “backof

(2d) Unfortunately,F. 921.Dingwall Commissioner, 211v.taxes.
therendered services forus, plaintiffthe nobeforein the case

isit be that herecovery mayand hencehe seeksperiod for which
Estate Lester O.advantage the statute.take ofentitled tonot of

(2d) D.259; also,F. see Weldon420, 189T. C. aff’dStearns, 14
injuries,for tortrecoveryIn the case of135, 143.Smith, 17 T. C.

proceedsthe from thepassed exemptinghas also beenlegislation
(b).s. 22C.,26income tax. U. S.

liability, if results toanythe excess taxis thatOur conclusion
meaningthe of the term asnot a loss withinplaintiff here, isthe

exceptiondamages. It follows the defendant’sin ofused the law
plaintiff’sdismiss the claim forof its motion tothe denialto

resulting from aadditional income taxesby reason ofdamages
sustained.of the contract isbreach

refusingin toargues the Trial Court erredplaintiffThe that
agreement plaintiff’staken in thedepositions byforallow him costs

evidence in chief.preparation for trial but not used asbehalf in
here that the matter of the allowancelong been establishedIt has

the discretion of the Trial Court. Hatch v.is withinof costs
122; depositionsWhenalso,H. see RSA 525:3.Rideout, 96 N.

“the court allow as costs the wholeby agreement mayare taken
thereof, justice require.”part expenses mayof the as RSAanyor

depositionstaking of which are notWhile costs for the517:20.
not be matter ofin chief should excluded as aused as evidence

upon examination of the record that thelaw, saywe cannot an
he them notexercise discretion when excluded as aCourt failed to

“in this case.”proper item of costs
appears dispose exceptionsof all transferred eitherbyThis to

and the order isparty

Judgment on the verdict.

part.except Duncan, J., who dissented inAll concurred

dissenting part: opinionin I of the that theJ., amDuncan,
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a newdenyingorderto vacate thethe motionof defendant’sdenial
the defendantrulings law, and thatupon ofrested erroneoustrial

thebyits meritsupontheto a of motionis entitled consideration
theopinionI in the ofconcurPresiding Justice Otherwisebelow.

court.
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