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C. J.Kenison, The insurer’s first applicationdefense is that the
the policy misrepresentationsfor contained concerning the medical

thehistory of insured. The evidence thatdisclosed the insured
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negativethe answerand thereforeby physicianshad been treated
While RSA 408:7incorrect.applicationof the wasquestionto 17

agenttheregarded“be assoliciting agent shallprovides that the
construed,agent assured,”of the asand not thecompanytheof

accomplish itsinadequate and ineffective toproved to beit has
John Hancock Mutualobjective. Boucouvalas v.apparent Life

Metropolitan Co.;Levesque v. Ins.175,N. H. andCo.,Ins. 90 Life
In the former case it was held that the insurer wasN. H. 41.88

agentknowledge solicitingof the whochargeable with thenot
application illit-false in an which anfraudulently wrote answers

Inapplicant signed. the latter case the insurersubsequentlyerate
negligent solicitingfailurechargeable with the of thewas not

application.thequestionsthe contained in In otheragent to ask
negligence solicitingeither fraud or theunder this statute ofwords

the and is aagent liability policyavoids under defense of the
insurer.

decisions,The statute has not been amended since these and this
may questionedhas not reconsidered them. It be whethercourt this

present permitsin issuanceits form the of a to bindpolicystatute
personthe extent a reasonable in positionthe insurer to that the

improvementthe insured would understand that it did butof in
respect by Departmentthis should be initiated the Insurance or

Legislatureby by judiciary.the and not the Consoli v. Insurance
Co., 224,N. H. 226.97

In present case, however, appearthe it does applica­not that the
upontion was endorsed or attached to the policy partand made a

required by Amoskeagthereof as RSA 408:9. See Trust Co. v.
CompanyPrudential Insurance America, 154, 158;88 N. H.Life of

Co.,Gleason v. Insurance H. The expresses73 N. 583. statute the
public policy applicationsof the state that insurance should see
the light dayof and that the policyholder should opportu­have an

read them.nity to Anno. 93 A. L. R. 374. The failure theof
insurer to attach to the policy copy applicationa of the prevents
its reliance on application.misstatements in the Lampke v.
Metropolitan Co., 157;Ins. Y. 1279 N. Couch, Cyc. Insurance,Life
s. 138. theAccordingly in applicationmisstatements the itself

uponcannot be relied the defendantby as a defense. bringsThis
questionus theto crucial of whether the compliedinsured with

provisionsthe of the that she be inpolicy sound health when the
policy was issued.

Hampshire among jurisdictionsNew is the which adhere to the
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Law andgood Appleman,actual health doctrine. 1 Insurance
Practice, 151, Wick,ss. 154. This doctrine has been summarized in

—The Health SaysGood Clause What it and What Some Courts
(1956)Say 23, 311,it InsuranceSays, Journal, pp.vol. Counsel 313

goodas follows: “The rationale of the actual health isdoctrine that
parties, beingthe they pleased,free to contract as have in unmis-

goodtakable terms made the fact precedentof health a condition to
coverageinsurance and that it not within provinceis the of the

court, sympathies,whatever its to remake contract,the insurance
by defeating goodeither the health by readingclause or itinto

not Inlanguage Metropolitanwhich is there. Packard v. Life
Co., (1903),Ins. H. particularly72 N. 1 ... a unfortunate case in

insured, ten-yearwhich the a old died ofboy, disease,heart a
hemalady which, developed, suffering priorfrom it had been even

the the policy, anyoneto issuance of unknown to but his doctor,
”Hampshirethe New court held for the insurance . ...company

Some recent decisions have considered the goodactual health
adoptedand gooddoctrine harsh have the view that health should
—given subjective goodbe a test applicanthealth as far as the is

(2d)Bronx Bank Weigandt, 545;aware. Sav. v. 1 N. Y. Brubaker
(2d)v. Standard Ins. Co., App. 340;130 Cal. 8Beneficial Life

919; 697;Vand. L. Rev. 30 Notre Dame Law. 1955 Annual Survey
It arguedof American Law 403. is applicantthat the ordinary for'

prophetinsurance is not a medical expectedand should not be to
insure the exact hisreality physicalof condition when the disease

ailment mayor be latent or unknown. See Moulor v. American
Co.,Ins. 335;111 S. Prosser,U. Innocent MisrepresentationLife

of Health in Applications,Insurance 28 Minn. L. Rev. 141.
arguedIt be that the Packard case carriesmay strict construc-

againsttion the policyholder logicalto a extreme, but it is noted
that that case has been in Karpfollowed Metropolitanv. Ins.Life
Co., 124,86 applicantN. H. where an ignorantwho was of his
heart disease was held to have violated the sound or actual good

precedenthealth condition and so voided the policy. note,See
CoverageCost and of Industrial Life Insurance, 61 Yale L. J. 46

(1952). partiesThe litigationto this are entitled to have the
insurance contract determined under those authorities.

In this case although parentsthe and relatives of the insured
goodtestified to her health theat time the policy issued,was the

uncontradicted medical evidence was that she died from broncho-
pneumonia bycaused bronchiectasis which existed at the time of



387

the issuance of the policy years previously.and for This was not
required precedentthe actual sound health as a condition to the

of thevalidity policy. existingUnder the law in this itstate is not
apparent goodthe insured’s health opinionor his or asbelief to

his health that goodcontrols but rather the fact of health on the
date the policy goodwas issued. The insured’s faith or lack of
knowledge of his true physical condition is immaterial. Vance,

(3rd ed.)Insurance 64.3. The defendant is under no liability
because the insured did not comply provisionwith the policy that

goodbe in healthshe at the time it was issued.

Judgment thefor defendant.

All concurred.
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