
393

Court,Belknap Probate
4554.No.

Lathrop Estate.In Alma S.re

5, 1956.DecemberSubmitted

31, 1956.DecemberDecided



394

Robert P. Tilton for the executor, furnished no brief.

Kenison, C. J. Since the validity and the meaning of certain
parts of the will were doubtful, this necessarily legalraised
questions concerning properthe distribution of the decedent’s
estate under the terms of the will. Consequently RSA 547:30
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courtprobatethequestions law fromthe transfer of ofproviding for
HarringtonIn reSupreme properlywas invoked.to the Court

ThisN. H. 300.184; Byrne Estate,In 98Estate, 97 N. H. re
is morein some casesprovides remedyan alternative whichstatute

Superiorto theinexpensive applicationthan Courtexpeditious and
Bigelow,v. 96 N. H.interpretation of a will. Duncanfor the

216, 219.
inexpressedintention as the will isIn this state the testator’s

orillegalthe it commands theout to fullest extent unlesscarried
254, 258; OsgoodN. H. v.impossible. Butman,the Burtman v. 97

222, giveofVivada, Arbitrary94 N. H. 224. canons construction
single alwaysa broad rule of construction that favorsway to

opposes disposition and,than the whenevertestamentaryrather
whole, adoptsthe a thatconsistent with the terms of will as

gives validity testamentaryconstruction that the maximum to the
21.3c;V of s. Merchants &c.disposition. Property,American Law

243(c).230;Curtis, 225, Restatement, Property,Bank v. 98 N. H. s.
implicitrule of construction has been infrequentlybroad ourThis

even though expressed language.not in that exactdecisions White
Lodge, 138; Langdellv. Corinthian 100 N. H. v. H.Dodge, 100 N.

expressed prevails118. Once the testator’s intent is ascertained it
“. expense recognized principles. . at times at the of other deemed

incogent application.” 23,less their Petition Wolcott, 95 N. H.of
26. Even in those the testamentary plan impossiblecases where is

impracticable operation partor inof that construction is favored
salvageswhich as much of the remainder as is consistent with the

general purposes of the Bean,will. Jacobs v. 99 N. H. 239. This
preferenceconstructional for the validitymaximum theof testator’s

dispositive plan applies to all wills. No distinction is made
(Adamswhether the will “crudelyis drawn” v. Hospital, 82 N. H.

261),260, present case,as in the or whether the will is drawn with
legal (Robertsassistance with some ambiguity v. Tamworth, 96

223),N. H. legalor without assistance with some ambiguity
(Wilkins 18).Miltimore,v. 17,95 N. H.

The bequest in paragraph 7 of the will to Florence Bordeau of
the willow outrightchair was an gift provisionbut the that she
was to “look after” the “personaltestatrix’ effects” was not an
outright gift. If provisionthe relating personalto the effects
were construed creatingas power,a trust or a it would be invalid

privateas a trust with indefinite beneficiaries under Clark v.
Campbell, 82 N. H. 281 and Tunis v. Dole, 420;97 N. H. Uloth v.



396

(2criticizedhas beenresultWhile thisMass. 351.Little, 321
thesupported by850), it is(2nd 1956), 122, p.s.ed.Scott, Trusts

323,s.Restatement, Property,Trusts, 122,s. andRestatement,
ofparagraphthisbequeathed bypersonale. The effectscomment

residue.pass part of thetherefore asthe will
Aneffects.”“personalmeaningthe ofrequested as toAdvice is

phrase indicatesconstruing thisthe various casesexamination of
Survey1949 Annual ofmeaning.it has no certainclearly that

phrase maytheR. While849; Anno. 80 A. L. 941.American Law
(Corcoran 289Gage,v.furnishings in some caseshouseholdinclude

presentin the will sincethat is not so111), it is clear thatMass.
primaryInbequeathed. itsspecificallyfurniture ishousehold

those articles of“personal onlyeffects” refers tothe termsense
or intendedin their use use havepersonal thattangible property

personthe of the testatrix. Gastonintimate connection withsome
wearing apparel, jewelry,This includes320 Mass. 627.Gaston,v.

required bythe articles not statuteluggage, together withhand
certain needprovides that articlesinventoried. RSA 554:5to be

following:the “Thein certain cases and listsbe inventoriednot
photographs, albums andapparel, Bibles, family pictures,wearing

rather than intrinsicpersonal trinkets of sentimentalotherany
” personalThe effects of the character hereinbefore. . . .value

pass legatees.the residuaryindicated to
paragraph not denominated a residuaryunnumbered 9 is asWhile

expresses thethat is its clear effect and the intent ofclause
provision “anything remainingThe that after the abovetestator.

have been made shall be a validbequests constitutesdivided”
residuary laymen’s language. Cowan,clause in Cowan v. 90 N. H.

bequests specificof are to be excludedproperty198. Later from
question bearingclause. The to the secondresiduarythis answer

1 is yes.number
bequest $100The of to the town of Gilmanton was a restrictive

perpetual cemeterythe care of a lot in agift cemetery.for named
theThe town is one of “above named beneficiaries” thewithin

meaning the clause theresiduary Consequentlyof of will. the town
bequest residuarytakes the under the clause trustee theas for

perpetual specifiedcare of the lot. Thecemetery questionanswer to
2 the residuary bequestis that clause aconstitutes to the town for
cemetery purposes.

numbering specificIn addition to legaciesfive the testatrix made
bequests prior upunnumbered settingfour other to her residuary
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legacies shareunnumberedfourtheseofThe beneficiariesclause.
numberedspecificallyfiveof theas thoseas wellin the residue

no.isquestionto the thirdThe answerlegacies.

Remanded.

All concurred.
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