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for theUpton orally),Robert W.Upton&Upton, {Mr.Sanders
plaintiff.

F.KennethPingree and&Sundeen, NassikasNourie,Wiggin,
the defendant.fororally),NourieMcLaughlin {Mr.

denial thethe ofexceptions toof hissupportInJ.Duncan,
defendant assertsverdict thedirectednonsuit andamotions for

as a matternegligencecontributoryofguiltyplaintiff wasthat the
506,82 N. H.Leclair,rule of Harlow v.upon theRelyinglaw.of

onby testimonyhisshould be boundplaintifftheargues thathe
it wasautomobilehe first the defendant’sthat when sawdeposition

as hefeet, estimatedrather than 300 to 400feet away,to 280270
advantage the defendantdifficult to see whatIt isat the trial.

plaintiffAt the trial thepartial inconsistency.thisderive fromcan
“at Lakewasthat the automobileon direct examinationtestified

to bewas shownhe first saw it. Lake StreetwhenStreet”
Onplaintiffthe was struck.feet from whereapproximately 270

the defendant wasplaintiff 'testified thatcross-examination, the
"would beStreet, that Lake Streetmite” north of Lake andlittle“a

point. the of collision.”hundred feet . . fromto fouraround three
thehave concluded de-jury maythethe distanceWhatever

plaintiff when first seen other evidencefrom thefendant was
negli-defendant alone wasfinding causallythat theawarranted
care,found have exercised dueplaintiffThe could be togent.

he the defendant’s automobileit believed that watchedwhether was
he it he was astruck, that ceased to watch whenuntil he was or

The could thejuryfrom the curb. believestep away westerly
gone straightthat “if the car had ahead” forplaintiff’s testimony

me.” Thefeet, gone“it would have behindseventy-fivethe last
plaintiffdemonstrated that the had time toplace of the accident

it could be found that he had thestreet,the since reachedcross
curb struck. He was entitled to assume thatwesterly when the

and accordingly.defendant would see him exercise Carr v.care
226; Co., 79,N. H. v. Public 95 N. H.Orrill, 86 ServiceO’Brien

he plaintiff theydefendant admitted that saw the when81. The
apart, jurytwo hundred feet and the could find thatwere his

to exercisefailure thereafter reasonable care and to comply with
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the accident. Colburnrequirements the sole ofstatutory was cause
52;Normand, 250; Drake,v. H. Carlin v. 89 N. H. Mc­96 N.

y. forCarthy Souther, 83 N. H. 29. The motions a nonsuit and
directed verdict were denied.properly

major settingThe issue arises out of the of the Trialorder Court
damages only, inadequatethe aside as to because andverdict

against Followingthe of evidence. the theweight the accident
plaintiff uponwas found unconscious the west near asidewalk no-
parking sign. The evidence as to whether he was for anythrown

in In event,substantial distance was conflict. heany suffered a
superior rightof hip,fracture the ramus of the a severe com-

rightfracture the and ofminuted of tibia fibula the withleg, dis-
placement fragments,of and severe upperthe a wound of the

length requiredin closingforehead some inches whichtwo and
in permanent attemptedresulted a scar. It was first to reduce

the leg the aid of byfracture with traction secured a wire inserted
through right Ultimatelythe heel necessarybone. it was found
to the by graftattach broken bones to a bonescrews taken from

leg.the of plaintiff’s operationtibia the left This performedwas
18, 1951,on and permanentOctober resulted in both legsscars of

lengthwhere 8 to 10 inches inincisions of were made.
plaintiff dischargedThe hospitalwas from the on December 9,

in1951, right legwith his still a cast. The cast was removed and
Februarycrutches furnished on 24, X-rays1952. taken at this

time osteoporosis, wastingdisclosed or a of the bone structure due
to calcium following disuse, throughwithdrawal leg,the lower
ankle, includingand foot heelthe bone. Circulation in the right
leg impairedwas found have been byto damage to the tissue and

operation, painmuscles and by the so that swellingand resulted.
There was limitation of motion in the right knee and also some
swelling leg.of left Damagethe to the off legsnerves the caused
by operation producedthe numbness, and the ofswelling both
ankles continued into plaintiffJune 1952. The was havingthen

upindifficulty getting and down stairs, but ablewas to carry on
some light duties about the house.

The evidence damageson complicatedwas by the fact that the
plaintiff suffered a second injury Septemberon 30, 1952, when he
fell from a ladder. He then asuffered fractured right shoulder
and an theabrasion of forehead for which he was treated and from
which he had substantially recovered before the trial. By November
of 1952 he sufficientlyhad recovered the use of his armright so
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he and his wifehead, andlevel of hishe lift it to thethat could
swollen,right was still1953, legApril. July,In hiswent untilsouth

work,for noneemployerappliedhe to his formeralthoughand
Therepermit working.him sit whilewhich would towas available
inage a factor hiswas notaffirmative evidence that hiswas

conditionobtain In 1954 and 1955 hisinability employment.to
swellingpain resulting fromsame,much the with andremained

legs.use of his
the time that theearly 1954,In it was discovered for first

plaintiff rightfracture of the heel bone. Thehad sustained a
1952,September 30,visible in an taken on butx-rayfracture was

plaintiff complainedthe had of no foot at that time andinjury
the fracture was discovered theby attendingnot whosephysician,
attention was focused on the fractures of the suffered inleg the
prior accident. An filmx-ray 30, 1951,taken on November before

accident,the second disclosed no fracture of heelthe so that it
evidently September 30, plaintiffoccurred on 1952. The himself

ignoranttestified that he any rightwas of injury to his heel
heuntil informed of 1954,was the fracture in whenJanuary, x-rays

intaken preparationwere for trial.
At the trial, expert witnesses called by partiesthe differed in

opinionstheir as the disablingto effects of the fracture theof heel.
plaintiff’sThe expert testified sincethat it was not a fracture of

a weight-bearing surface and plaintiffthe was able to use his foot
immediately after fall September 30, 1952,the on he of thewas
opinion thethat fractured heel had “not much”very influence
upon plaintiff’sthe use of his foot. The expert,defendant’s on
the other hand, testified that fragmentmovement of the fractured
from the heel bone would cause produceirritation “in the area” and

swelling pain.some and some After describing the plaintiff’s
incomplaints 1954,January, painof in the right leglower and

ankle, atand the outer border of the right leg extending to the
right thethigh, witness testified that the injury heel,to the rather

thethan earlier the legfracture of bones, opinionwas in his the
presentcause of “the disability pain”and jointabout the “ankle

of complaintswhere most his presentare at the time.” This
witness plaintiff’s “presentalso testified that the condition with

pain walkingreference to and about” would be the same if he had
suffered the heelonly fracture.

injury legThere was no to the Septemberleft in the accident of
30, 1952, swelling,so that pain, and numbness of leg owingthat to
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operation upthe for the graft,removal of the bone which continued
to the date the trial,of could not be attributed to the second

expertaccident. The in thedefendant’s conceded that numbness
legleft was due to the operation, swellingand that the of the

right leg was due to immobilization in the cast and to lack of use.
plaintiff’s prior SeptemberThe medical bills to 30,1952, amounted

$2,773.45. originalto Bills for andx-rays treatment of the in-
Septemberjuries 30, 1952,after thewage$118.50.totalled His at

week,$61time of the first accident was a so that wagehis loss
prior $3,120.to the second accident was His life atexpectancy
ages be in years.73 and 74 was shown to excess of seven It is
apparent $6,600 provided onlythat the verdict of six hundred

damages pain and suffering, disfigurement,dollars for incidental
expenses, wageand such loss after September, 1952, as resulted

thefrom first accident.
The evidence of the existence and cause of these elements of the

damages undisputed exceptwas and for the wagecause of loss
September, 1952,after must be deemed to have been conclusively

plaintiff.in favor of the Hackett v. 89Railroad, 514;N. H.
233,Roy,v. 99 N. H. 235. On the state of the evidence,Gomes the

finding the Trial the against weightof Court that verdict was the
implied findingand its that it conclusively so,of evidence was was

oughtandreasonable not to be disturbed. Wisutskie v. Malouin,
242,N. H. 246.88

arguesThe defendant that to the extent the order setting aside
“damagesverdict is limited only,”the to it is inconsistent with

Langley,decided cases. Moulton v. 81 H. 138; DoodyN. v.
Railroad, 77 N. H. 161. The rule uponrelied applies when it is
apparent jury compromisedthat the their on liabilitydifferences

returning inadequateanby verdict, or when it presumedmust be
to have done so. Moulton v. Langley, 140.supra, Hackett v.
Railroad, supra, 518. “But a finding superiorin the uponcourt the

partialofquestion a retrial is here,conclusive if there was evidence
”upon it be .which could made . . . West v. Railroad, 81 N. H.

522, 534.
uponEvidence findingwhich the could be made is to be found

supportsin this case. The record findinga that affectingerror
the assessment ofonly damages resulted from instructions to the

jury regarding the accident,second to which the plaintiff duly
excepted. These openinstructions were interpretationto the that

plaintiff’sall of the complaints at the time of trial could be found
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found,jurythe soaccident, and that ifthe secondattributable to
werecomplaints”“presentwhetheror if it should be unable to tell

plaintiff wasor then theaccident,due to the to thefirst second
30,Septemberafterdamagesrecover for“anynot entitled to sum

interpreted erroneous and would1952.” If so the instructions were
toweigh evidence,the failure the andproperlyaccount for to

un-damages permanent injuries before,for inflicted butallow
persisting September,after Since the instruc-questionably 1952.

in thatquestiontions related to it could be foundsolely damages,
thatonly jury’s findingissue was affected and that the as to

567,stand. Morin v. N. H.liability Company,should 78 and570,
setting damagescases cited. The order aside the “asverdict to

accordinglyis sustained.only”
Certain exceptions have been neither briefed nor andargued,

requireothers no inconsideration view of the conclusions herein
reached.

damages.New trial issueof of

Wheeler, J., part decision;took no in the the others concurred.
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