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aimposed byjail sentenceunexpiredserving anpresentlyhe is
view fromfor thissupportThere is scatteredof this state.court

609) but it is(Opinion 201 Mass.Justices,theearly casessome of
People Bartley,v. 383we do not follow.minority view whicha

requestthe renditioncould have withheldTheIll. 437. Governor
(RSAhis' in this stateplaintiffthe had served sentenceuntil

thewith612:19) right discretionarya that wasbut this was
Murphy,personal right fugitive.the Seeand not a ofGovernor

(16 Wall)206; Taylor 83 S.Petitioner, Taintor,v. U.321 Mass.
supportgives strongThe Uniform Criminal Extradition Law366.

right grantexecutive nature of the to orexclusivelyto the
(RSA 612:2) does not violaterendition and its exerciserefuse
powers provisionsof of our Constitution. N. H.separationthe

215;I, 37th; Murphy, Petitioner, supra, RSA 612:Const., Pt. Art.
(2d)People 119, also, Babb,v. Ill. 191.27. See

Exceptions overruled.

J., part decision;Wheeler, took no in the the others concurred.
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(Mr.Charles F. Hartnett Murphy,and Maurice J. Jr. Hartnett
orally), plaintiffs.for the

(Mr. orally),Devine & Millimet Millimet thefor defendant.

TheBlandin, presentedJ. issue is whether tort actions can be
of unemancipatedmaintained in behalf the two minor children

against the administrator of their father’s estate. In the recent
Levesque Levesque,of v. 147,case 99 N. H. we considered the

question unemancipatedwhether an minor could sue his father
weightand decided in accordance with the of authority that such

Id., 148,an action was not maintainable. and authorities cited.
In this it shouldconnection also be noted that we stated that the

parentof“payment money by the to the child” bywas no means
publicthe againstsole determinant of the policy such suits. Id.,

149. At the time we “ifsame said that however the generalalmost
of liabilityexistence insurance has so materially changed the cir-

againstcumstances which militated such changesuits that a in the
public policy prevailing innow this state should be made we think

for Legislaturethat is a matter the determineto rather than being
province Id.,within the of this court.” 149.

The problem placedwhole Legislaturebefore the at the nextwas
insession 1955 when House Bill No. 236 was introduced which

given unemancipatedwould have an in a suit againstminor a
parent negligence rights“thefor same therefor,to recover by

in guardian litem,action the name of a ad personsas third would
injury.” (Emphasis supplied).have like billThis was de-for

on the of thefeated floor House. 1955 House Journal 703, 704.
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committee whichbill, 188,No. was also introduced intoAnother
against aunemancipatedhave suits minorsbywould permitted

parent up to the limitsliability insurance,who had and recovery
degreeof the This afterpolicy. presumablywas modeled to a RSA

permits against412:3 which suits which otherwise would be barred
(Cushmangovernmentalthe state or subdivisions v. 97Grafton,

32) liabilityN. H. in cases where insurance in andforce,is allows
recovery up policyto the limits. The onreportedcommittee House

“inexpedient legislate”Bill to report accepted.No. 188 and the was
304,1955 House Journal 305.

plaintiffs argueThe that since the dead, disruptionfather is
againstof a suit himfamily by disappearsrelations thereforeand

lightan action should be maintainable. In the of what we said in
Levesquethe case the full opportunityand afforded Legislaturethe

change law, argumentto the this seems to in the face of thefly
legislative indicated by passintent as their refusal to either of

proposedthe bills or to take otherany permitting byaction suits
against parent representative.a child a or his

Furthermore, jurisdictionsother have advanced additional
against plaintiffs’ position.reasons which militate the In Lasecki

v. Kabara, 645,235 Wis. a case on all fours with the present, the
in in adenying recovery by unemancipatedcourt suit an minor

representative theagainst parent’sthe of estate said: hold“To
unemancipated maythat an minor not recover from ifparent,its

living, negligence,for the latter’s but so ifmay parent die,do the
open permit unemancipatedwould wide the door and to fileminors

kinds, sounding tort, againstclaims of all in the estates of
parents bring againsttheir or to actions based thethereon admin-

parents’ graveistrators of their estates. We have such doubts as
policy we,the of such a that we consider that ato wisdom as

Legislaturedeclare it ... . If thecourt, should not deems it wise
give unemancipated againstto to minors causes of action their

grounded uponliving parents estates, negligenceor their the torts or
parents, may Id., opinionit do so.” 651. The furtherof their

againstthere no insurance suchnoted that where was claims the
ill-feeling theamongcause serious survivorsparent’s estate would

survivingthe or other children “themightand take from widow
support.” Id.,their 652. With reference theessentials of tovery

factor it should be observed that even citedinsurance authority
plaintiffs supportwhich would admits that to doby recoverythe

because theremerelyin the absence of statute is insuranceso
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logic provisionsand the of the insurance“would violate both
Relations,contract.” Torts between Persons in DomesticMcCurdy,

1030, 1074; also, Shaker,43 Harv. L. Rev. see Shaker v. 129 Conn.
(2d)518; 423,19 A. L. R.anno. 435.

appearsIt the Court acted inproperly dismissing suits,the and
being exceptionsthere no other the order is

Judgment the in both actions.defendantfor

part decision; J., dissented;in theWheeler, J., Duncan,took no
the others concurred.

J., dissenting: IDuncan, opiniondissented from the of the
Levesque Levesque, 147,court in v. 99 N. PI. for reasons there

In since Iperiod elapsed,summarized. the brief have seen no
although Ichange views, recognizereason am bound to thatmyto

the thatthey did not become law of case. “The considerations
governed years ago byme . . . have not lost their forcethat two

givesauthority singlethe that time to a decision.”reason of
dissentingFrankfurter, J., in Radovich v. National Football League,

(U. S.), Ct. 396.390,77 S.
cases,I dissent in these not so becauserespectfully much of

Levesque case, but because I think itmy regardingviews the that
It rule,should not control this decision. is a familiar which finds

(seeexpression Moldawan,in own cases Standish v. 93 N. H.our
exists,longerthe behind a rule no the204), policythat “when

disappear.” Kalkosinski,Kaczorowski v. 321 Pa.rule should
supra,Levesque Levesque,I v. an un­438, 444. As understand

anmaintainingminor is held disabled from actionemancipated
thoughtbecause there is to annegligencefather for beagainst his

jurisdiction parentalpublic policy authorityin this thatoverriding
disrupted.not thus be To the cases nowunity shouldfamilyand

principlepolicy cannot and hence theapply;the court thatbefore
upon.be reliedcase should notof that

surviving broughtof the minor Deborah isThe suit on behalf
herthe administrator of father’s estate.by mother, againsther

relationship daughter father ended. Theof and hasparentalThe
placed by theunder which Deborah waspersonal disability
death,the and histo an end with father’sLevesque case came

lifetime.beyondnot extend his Dana v.personal immunity did
supra.v.497; Kalkosinski,Kaczorowski SeeSupp.126 F.Smith,

principle recognizedThe is153,N. H. 155.Trentini,Morse v. 100



17

theadopted bybirthplace policythethe ofapplied byand
335, 347.Nelson, 212 Miss.Deposit Guar. Co. v.Levesque case.

broughtin the actionparental authorityno threat toThere can be
mother, in whombrought thebyit isminor,for the because

familyis threat toanyIf thereparental authority now resides.
makecompensation as willfrom denial of suchunity, it will arise

ed.)(2nd 101, p.s.See Prosser on Tortsagain.the child whole
insurancebyindemnifiedThe defendant administrator is676.

pay damageshim “toprotects liabilityfrom topresumablywhich
insured. RSAthe minor child of the namedincludingothers”

upon Levesque norelied in haspublic policyThe268:1 VII.
Worrall, andbrought for Deborah thethe actionrelation to

it.permittedbe- to maintainplaintiff should
brought mother to foraction, the recoverbyIn the second

Lynn,minor child there is even lesswrongful death of thethe
upon Levesquethe doctrine of the case.justification relyingfor

belong thedamages bywhich statute to motherThe action seeks
556:14; 561:1; Burnham, 203,v. N. H.Burke 97 208.alone. RSA

Laws, 393; Couture,of s. Ghilain v. 84Restatement, ConflictSee
negligence by againstAn for a married womanN. H. 48. action

in jurisdiction.this Lumbermensher husband is maintainable
141, cited;Blake, 145,94 N. H. and cases Priddle v.Cas. Co. v.

can underCo., CertainlyN. H. 73. she be noInsurance 100
againstsuch an action her husband’sincapacity to maintain

actingcan she be under a indisabilityNo more asestate.
daughter’s estate,her where herof the action is foradministratrix

justificationIindividually. applyingsee no for thebenefitown
aLevesque doctrine to such case.

Legislaturebytaken the one itsnegative byThe action and of
Levesquethe decision of the case should becommittees since not

significance in the decision of theseregarded particularof cases.
protectionin the thebythat the breach furnished FinancialNow

(RSA 268, supra)ch.Responsibility widened,Act is further a
challenge Legislature.be offered thegreater not,to If themay

uponpublic depend providethe insurers themselves tomust a
parents protectwish tocoverage againstfor who their children

consequences negligence, just protectiontheir suchthe of as has
against injury through negligencebeen offered therecently of

operators.uninsuredother
exception plaintiffopinionIn the of the should bemy sustained

in each case.


