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(Mr.Murphy,Maurice J.Charles F. Hartnett and Jr. Hartnett
orally), plaintiffs.for the

(Mr.Burns, Bryant Hinchey& and E.Caldcrwood Robert
Hinchey the defendants.orally), for

in theDuncan, description GeorgeJ. The deed R.of Curtis to
plaintiffs commences at the cornersoutheasterlythe of the tract

conveyed, postat a stone at land of the Grady,defendant runs
westerly post,a distance of 100 feet to another stone turns and

distance of feetnortherlyruns a 100 to a third stone post, and
disputeddescribes the as follows:boundary turning“thence anat

running inangle easterlyand an direction by Georgeland of R.
(100)Curtis a distance of one hundred feet to said Tolend Road

”groundand an iron hub set in the . . . . Finally, easterlythe
boundary “runningis indescribed as a southerly direction by

(100)said Tolend Road one pointhundred feet to the begin-of
ning.” There was evidence that at the time of trial there were

posts“cement-filled” at the two southerly corners and an iron
pipe plaintiffsat what the claim to be the northeast corner of

land, admittedlytheir which marks the southeast corner of the
land of Catlin. There testimonywas thethat latter bound was

May 5,set 1947, byon a surveyor employed by the defendant
Grady. According the testimonyto of the surveyor pipethis is

feet from the cornersoutheasterly plaintiffs’bound of the116%
land, rather than 100 feet as indicated by plaintiffs’the deed.

By 17,deed dated 1947,October the defendant Grady who had
acquired the Curtis land north plaintiffs’of the land conveyed
the Catlin tract to the defendants Catlin, describing the southerly
boundary of that tract as follows: “Beginning at pipean iron on
the southwesterly side line of Tolend Road and at the northerly
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southwesterly atrunningFaganArthur andcórner land ofof
”right angles road .to said

wasthat when his landplaintiff FaganThe Arthur testified
pointedin him on thepurchased 1929, Curtis out toof Curtis

twoground corner a wooden stake betweennortheasterlyas his
pipe surveyor istrees, the iron set the defendants’bywhere

that stakeplaintiffThe the woodennow located. testified
purchase.afteryearsthere for some three or four hisremained

thought” he owned the“alwaysHe testified he that foot16%
bymade stripthere evidence of the use of the thestrip, and was

plaintiffs familytheir from to the time of the trial.and 1929
ownershipmake claim to of theThe defendants Catlin no

disputed acquireddefendant claims itstrip. GradyThe to have
Curtis, description inby from and testified that theconveyance

prepared anticipationthe deed to the Catlins was inGradyfrom
proposed exchange agreed bywhich never upon,of a was but

stripdisputed plaintiffshe deed the to the inwhich was to return
striptwenty-five southerlyfor their deed a on theof foot side

of their land.
support exceptionIn their permittingof the orderto amend-

plaintiffs’ment the bill in urgeof the defendants thatequity, the
plaintiffs’ ownershipof byclaim both deed byand adverse
possession inconsistent“were and the motion should have been

plaindenied.” We think it that allowance of the amendment was
the Trialdiscretionary with Court. Bacon v. Thompson, N. H.87

v. Company,270. See Bean Insurance 94 N. H. The342.
presentamendment served to an groundalternative on which the

plaintiffs’ right disputedthe strip mightto be andestablished, no
appears why plaintiffsreason the should not permittedhave been

uponto claimmaintain their the basis of the deed, adverseor
possession, or both. Brown v. Peaslee, 69 N. H. open436. It was
to them claim title by conveyance,to and if the deed should be
found conveynot to the full extent of the land occupied, to

by prescription.claim the balance Dame v. Fernald, 86 N. H.
468.

In support theirof motions to dismiss the bill,amended the
arguedefendants that a finding titleof in plaintiffsthe by

possessionadverse could not be made because “the land had been
by petitioneesowned the only since 1947” and the doctrine of

tacking appliedcannot be periodsto successive ownershipof by
true owners. The doctrine “tacking,”of as the defendants’
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topossessorpermits adverseanargument suggests, is one which
possessor,prior adversethat of aperiod possessionadd of tohis

pre-for thepossessionadversein continuousorder to establish
97, and cases cited.Flewelling Roby, N. H.scriptive v. 97period.

anddepends upon notoriouspossession open,byTitle adverse
forthe true ownertoadverselywhich isexclusive use .maintained

IfArsenault,v. N. H. 72. suchJean 85years.more than twenty
re-shown,isby possessionadverseestablished,use can be title

true owner.gardless change identityin the of theanyof
their thaturge supportfurther in of motionsThe defendants

marked the northeastthere evidence “iron hub”was no that an
deed,plaintiffs’time thedisputed stripcorner at the ofof the

be found haveand therefore the deed could not toproperlythat
strip inconveyed dispute.the of land which is

inground“The on the of the boundarieslocation described
Peaslee, supra,a deed fact.” Brown v. H.questionis a of 69 N.

Harris,436, H.also, Crocker,437. v. 97 N. 311. We thinkSee
the respectevidence to thewith monument at the northeast corner

support findingwas sufficient to the deed theconveyedthat the
disputed evenstrip, though that notmonument was shown to have
been an hub” at the“iron the time deed delivered.was It could
be found consistingthat a monument of a wooden stake was
established at that time. There was no thatevidence an “iron
hub” placedwas not later there. See Manchester v. 74Hodge,
N. H. 468. There was affirmative evidence no searchthat was made
for existingan monument, the pipewhen iron was set in 1947.
Evidence that there had never been a themarker feet to161/2
south, where the claimeddefendants the be,true corner to notwas

Coupledcontradicted. with the evidence the pipethat iron inset
1947 was located with the knowledge and under the ofdirection
the Grady,defendant and designated by his deed to the asCatlins
the corner“northerly of land of Fagan,”Arthur the evidence

impliedwarranted the finding that presentthe marker theis
plaintiffs’northeast corner of the land. The motions for dismissal

were denied.properly
It follows thethat decree adjudging disputedthe bestrip to

“the sole property” of plaintiffsthe could properly be entered, and
is accordingsustainable to the familiar principle that “when
courses and distances in a deed are inconsistent with fixed
monuments, the latter govern.” Cunningham v. Curtis, H.57 N.
157, Hey­159. See wood v. Co.,Lumber 70 N. H. 24, 431, 32;
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for theed.) It was(3rd 993, 994.ss.PropertyTiffany, Real
located,monument wasoriginalwhere thedetermineTrial Court to

311;N. H.Crocker, 97 WilliamsonHarris v.longer exists.if it no
annot whetherissue wasThe ultimateMe. 402.Gooch, 103v.

of thethe intentbut what wasfound,becould nowhub”“iron
v.Bartlettmade.the time it wasatconveyanceto theparties

upon com­been determinedThis hasH. 211.LaRochelle, 68 N.
finding andexceptions to thethe defendants’evidence, andpetent

are also overruled.decree

Exceptions overruled.

decision; the others concurred.in thepartnoJ., tookWheeler,
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