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thatasserted the evidence would show that the minor child Michael
in company with other children taken“was into [the defendant’s]
building . . . and to the ap-led second floor . . . therewhere were
proximately twenty-five openor holes inthirty floor,”the and fell

onethrough of them to the below;first floor fifteen feet that
although the for ten priordefendant at daysleast to the accident

noticehad that children not yet age“who had attained the of
entei’ingwerereason” and theplaying building,about which

publica adjoiningbordered thehighway residence,Labore the
permitted enteringdefendant three doors the tobuilding remain

unlocked, inglass broken;with the doors althoughand that it was
making use building,of the it failed to take any preventaction to

enteringchildren from or to cover inthe holes the second floor.
support nonsuits,of motions for granted,its which were thef"Tn

position knowledgedefendant took the that its that children had
buildingaboutplayed the was “immaterial” that itand had no

to the aduty trespasser,minor as either to bar his entrance or to
therender “static of premises him,condition” the safe for toor

the plaintiffs allegedcover holes which the existed.
jurisdictionlongIt has been the rule in this that “the ofowner

obligation... is no keep premisesland under to his in a safe
for prevention injury trespassers.”condition the of to v.Clark

Manchester, 577,62 N. H. 579. was heldAccordingly, it in the
cited case that an to recover for the of a three-year-action death

trespasser, negligence,old child based on common-law could not be
suffered,said personmaintained. The Court “the fact that the who

infant, changeand an childinjury question,death was does not the
.a .where none wouldliabilitynor create have existed ... to an

Shortlyunderpersonadult similar circumstances.” thereafter the
declined to follow the nuisance”Court “attractive doctrine and

injured arecovery seven-year-old upondenied of a childon behalf
Frost Railroad, also,v. 64 N.railroad turn-table. H. 220. See

Company,Devost v. 79 N. H. 411.
Alexander, 554, generalH. 555,In Burrill v. 75 N. the rule

regarding trespassersthe of landowners to was stated toliability
“are injurybe landowners not liable unless the isthat caused

intentionally” present actingand the defendant is not and“when
time, trespasserhe under no to the on accountliabilityat the is of

premises.” time, however,his At the itthe mere condition of same
trespasser mightknownrecognized liabilitythat to a also arisewas

v.the of the Buchpartfrom active on landowner.intervention
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257; N.Company,N. Hobbs v. 75 H. 73.Company, 69 H.
inupon decisions,and the defendant the caseRelying these other

claim here ofthat no is made active interven-before us maintains
themaythat these actions not be maintained. Neithertion and

opening any allegationnor the statement containplaintiffs’ writs
fellthrough which the minor child createdthe hole was orthat

had that childrenthe defendant after it notice hadbyuncovered
premises. presentedupon its Such evidence iftrespassingbeen

thought support a claim of formight to active interventionbe
See McCaffrey Company,could be v.an actionwhich maintained.

49; L. J.James, Liability, 144,N. Tort 63 Yale 176. The45,H.80
presented properlywhetherquestion squarely mayis the defendant

precaution preventtake toliable for failure to reasonablebe found
trespassesin of theinjury children case of recurrence ofto small

have hadallegedit to notice.which was
principles Company,The were stated in Dillon v.governing 85

danger“In the isgeneral, great wrongfulH. when and theN. 449:
person it isinjured serious,the is not reasonable forconduct of

relationship impose duty protection.law find and to a ofthe to a
dangerouscausingin interest . . . conditionsdefendant his ownA

protect exposedthose to toreasonably likely beto exist should
453. Thereasonably exposure.” Id.,in fault for thethem and not

duty carelesslyhere was stated thus: “The not toapplicablerule
trespassers doubtful,known is and knownagainstintervene not

in reasontrespassers presenceinclude those whose should be
also, Company, 90v. H.anticipated.” Id., 452. Lawrence N.See

27, 30.
dealingCompany, supra,Hobbs v.decisions since withOur

rulehave broadened the to theliability for active intervention
“maythe not cause force to bepoint carelesslywhere landowner

passiveorbyknown either activeagainst trespasser]exerted [a
1, 6);N. to(Castonguay Company,v. 83 H. and failureconduct”

motion,in constitutealready mayan activehalt active force
setting a inas as the act of such force motion.intervention well

Company, supra; Railroad, 246,Smith v. N. H.Id.; Dillon v. 87
supra. Public v.252; McCaffrey Company,v. See Service Co.

(2d) 5; Torts, 27.6,s.Elliott, Harper James,F. 2 Law of2,123 &
go, and thethis the extent to which our casespp. 1463, 1464. But is

not fall within them. No active force withinus doescase before
plaintiff’sis claimed to caused theof the defendant havethe control

there isgravity,the natural force of andIt resulted frominjury.
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plaintiffno indication that the was by deceptivemisled any
bycondition themaintained defendant for which mayit be held

364;accountable. v. Luce,Chase 239 Minn. Puchta v. Rothman,Cf.
(2d)App.99 Cal. 285.

After the decision of most our dealingof cases with injury to
infant trespassers, regardingthe law the liabilityowners’ in such
cases was theformulated in the Torts,Restatement of Law of s.
339, (2ndwhich growing support.has received Prosser, ed.)Torts
440; Rehbein,v. 123 110;Conn. v. Company, 248LarsonWolfe

132. Even if rule ofWis. the the Restatement applied,were to be
permitit recovery plaintiffwould not the inby this case. “There

dangersare some . . . which any agechild of sufficient to be
—large expectedallowed at tomay be understand and appreciate

”fallingusual ... heightsuch as the risks of from Prosser,a . ...
supra, 441, 442. Sanders v. Baird,See 195 TheArk. 535. re-

s.quirement maintaining339 "the utilityof that .... of the con-
compareddition asslight to the risk to young children[must be]

therein,” contemplates thatinvolved “there must have been a
(2feasible to remove thereasonably way danger” Harper & James,

Torts, 1458), precautionsLaw of and the thatreflects view are not
required unreasonablyto be which would interfere with the land-

of of hisrights property. principleowner’s user This may be
thought underlieto the numerous decisions universallyalmost

trespassers injuredinfant indenying recovery buildingsto under
(2d)44 A. L. R.construction. See anno. 1253. No reason is

apparent why it should not likewise theapply use,to presumably
building in question,in of the which thedemolition defendant was
buildingmaking throughboth of the itself and of the hole which

plaintiff “Surely,fell. it would be an intolerablethe burden to
guard eveiyrequire stairway,a landowner cellarway, retaining‘to

wall, open premises,and window on hisshed, tree so that a child
”placeprecipitous James,to a and fall off.’cannot climb Tort

L. J.Liability, supra, 63 Yale 168.
plaintiff’s case forWe conclude that the fails want of evidence

partthe of the defendantactive intervention on which wouldof
plaintiff.thesubject liabilityit toto

plaintiffs’the raised theby exceptionDecision issue turnsof
upon duty uponthe extent of the defendant’s notprimarily and

plaintiff trespasserof the minor as aclassification or licensee.
upon premisesthe defendant’s orwrongfully,he wasWhether

plaintiffson his as thepart,without faultwhether he was there
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assert, no is Hisby permission.claim made that he was there
bearing uponas one thestatus is material of circumstancesonly

presence.the anticipatedwhether defendant should have his See
McCaffrey Company, supra, James,80 H. Tort45, 50;v. N.

L.supra, 63 Yale J. 181-2. The in theLiability, facts stated
finding anynot a of ofopening statement would warrant a breach

defendant, the entered.duty by properlyowed the and nonsuits were
reached,In view the conclusion if it was error to thedenyof

motion on the the waspleadings,defendant’s to dismiss error
harmless.

Exceptions overruled.

All concurred.
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