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se.Wyman, proLouis C. General brief andAttorney (by orally),

orally),James C. Cleveland brief for the(by and defendant.

1955, provides grantJ. Laws c. for im­Lampron, 312, a of
munity a inby Attorneyto witness summoned the General the

investigationthe inprovidedcourse of of subversive activities as
byc. amended Laws c. It is intended1953, 307, 1955,Laws as 197.

conjunction such useoperate solely investigation.to in with Its
dependent investiga­on the of thatconstitutionalityis therefore

Wyman, 33, 36,tion. have decided in Nelson v. 99 H. thatWe N.
Legislature power investigationthe to an of subver­the had order

opinionAfter the divided of thesive activities in our state.
Pennsylvania Nelson,in v. 350Supreme Court the United Statesof

497, investigation of subversive activi­S. we held that “if stateU.
fromprohibited,is a to that effect must cometies to be declaration
245,Kahn N.higher authority Wyman,than court.” 100 H.this v.

opinions in v.A careful examination of the Watkins United246.
Sweezy supra,States, Hampshire,New reveals no suchsupra, and v.

dissentingWyman Uphaus,v. N. 139. Seeprohibition. 101 H.
Sweezy case, supra; Supremethe TheJustice Clark inopinion of

141-146; McCloskcy,L. Rev.Court, Term, 85,71 Harv.1956
Supreme Court, 43 Va. L. Rev.in 1956 Term of theCivil Liberties

the constitution­proceed to consider803, 816-821. We therefore
1955,Laws c. 312.ality immunityof statute.said

Hampshire15th, I, the ofArticle Part of Constitution New
orsubject compelledbe to accuseprovides that “no shall ...

the Fifth Amendment of theagainst himself” andfurnish evidence
provides person“no . . . shall bethatFederal Constitution

againsta himself.”case to be witnesscompelled anyin criminal
preserve the common-lawprovisions designed toof areBoth these

any questionto refuse to answer whicha witnessprivilege afforded
words, give testimony whichhim “in other toincriminatewould

v.charge.”a Ullmannhim to criminalpossibly exposemay
422, 431.States, U. S.United 350

against theprovisions the witnessprotectThese constitutional
arise from enforcedprosecution mightcriminal whichdanger of

consequencesagainst disgrace, or otherinfamynotbutdisclosures
161Walker,Browntestimony. v.from hismight followwhich

(3rdsupra. Wig.States, VIII Ev.v. United591; UllmannU. S.
44; anno.33,99 N. H.ed.) p. Wyman,Sec v.2255, 327. Nelsons.
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L. 535,100 Ed. “It540. follows therefore that if at the time of the
ofclaim privilege, liabilitythe the beof witness to convicted of

inquiredthe aboutoffense has been terminated, because of an
acquittal, prior conviction, pardon, or otherwise, privilegethe does

Wymannot exist for such conduct.” v. DeGregory, 100 N. H.
165; In re163, Pillo, 8;11 N. J. Brown supra,v. Walker, 598, 599.

In other words these constitutional guaranties against self-incrimin-
give rightdo not witnessation a an absolute silence. Ifto the

danger against privilegewhich the is intended protect, namely,to
prosecution, bycriminal is a designed,removed statute so the

privileges againstconstitutional self-incrimination cease applyto
and the witness cannot to answer on v.ground.refuse that Hale
Henkel, 43, 67; Wyman201 U. S. v. DeGregory, supra, 165. See

(2d)602, 619;118 A. L. L.anno., R. 53 A. R. 1030.
purpose 1955,The of c. and312, acts, commonlyLaws of similar

statutes,called isimmunity to take the of theaway criminality
inquiredoffense about and “removethus those sanctions which

generate justifyingthe fear the privilege.”invocation of Ullmann
States, supra,v. United 431. Immunity statutes, some of which

century,have existed a haveapproximately constituted an integral
unquestioned part 7:27;hitherto statutoryand of our law. RSA

15:7; 68:9; 69:28; 149:17; 176:16; 365:16;282:9(o); 356:6;
; 417:16;405:23; 589:6; prim-402:72 609:10. While these relate

concernarily to matters of state it is not thatunlikely disclosures
thereunder might prosecutionmade constitute the basis of a under

thefederal law or under law of state.another
Fifth of the FederalThe Amendment Constitution indoes not

matter asapplyitself to a state such is involved here and it is
applicableopinionour that it has not been made the Fourteenthby

supra,v. Walker, 606;Amendment. Brown Jack v. 199Kansas,
372; supra.In 1454,re See Harv. L. 1463. AsPillo,U. S. 70 Rev.

Hampshire Constitution,to the Fifteenth Article of the anNew
protectsimmunity againststatute a criminalwhich witness con-

in our courts from disclosures he com-mayviction state which be
pelled requirements. “Being longerto make its no liablesatisfies

compelled, by testifying,he not to accuse orprosecution,to is
Nowell,State 58 N. H.againstevidence himself.” v.furnish

314, 315.
grantenact canLegislature, however, cannot a law whichOur

prosecutionfrom in the otherimmunity criminal 47to a witness
a resultor in courts as of forced disclosuresstates the federal
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legislative investigation proceedingsin a conductedmade or other
States, 487;Feldman v. United 322 U. S. Dunhamin this state.

It theOUinger, 243 N. Y. 423. been held in one case thatv. has
against fromprivilege self-incrimination exonerates disclosures

orprosecutionwhenever there is a of in a sister stateprobability
However,People DenUyl,in federal court. v. 318 Mich. 645.a

fulloverwhelming the decided has held thatmajoritythe of cases
complete against prosecution governmentand theimmunity by

equivalent protectionthe answer to thecompelling witness to is
by againstprivilege compulsoryfurnished the self-incrimination.

Murdock, 141, 149;United States v. 284 H. Feldman v. UnitedS.
States, Wood, 490;State v. 99 Cabot v. 332supra; Corcoran,Vt.

44; State v. A. L. R.Morgan, anno.,Mass. 164 Ohio St. 529. 59See
; (2d)895; 257, holdingsA. R. 1380 A. L.82 L. 38 R. 267. These

in the Federalare not violation of the Fourteenth Amendment of
211Kansas, supra; Twining Jersey,v. NewConstitution. Jack v.

78, Snyder Massachusetts, 97, 105;93. See v. 291 U. PalkoU. S. S.
325,Connecticut, 319,302 U. S. 326.v.

in with the ThemajorityWe are accord view and so decide.
againstprivilege self-incrimination which we are concernedwith

grantedhere to the defendant Article Fifteenth of Consti-byis the
Hampshire. privilege necessarilyThis is limited totution of New

prosecutions the of our “The of ourin courts state. boundaries
Asovereignty coextensive. constitutionand our areConstitution

protect againstaccused the methods of its ownis intended to the
(3rd ed.) 2258, 338.jurisdiction Wig. p.Ev. s.and no other.” VIII

312, protects againstthe defendant criminal convic-1955 c.Laws
he com-in our from disclosures which bemaytions state courts

thepelled This protectionto make thereunder. is coextensive with
privilege grantOur Constitution cannot to the defendantinvoked.

in inproceedinga a criminalprivilege against self-incrimination
immunityin Anthe 47 states or the federal courts.any of other

be it more. Cabotstatute cannot held invalid because does no
supra.Corcoran,v.

provides in312,c. that “No summoned ...1955,Laws witness
. shallinvestigationthe course the of subversive activities . .of

upon groundthe thatgivingbe excused from his . . .testimony
provided that. . could tend incriminate himsuch . totestimony

ofprivilege against self-incrimination, on relationupon claim of
justice superior adjudgedcourtattorney general, of the hadanythe

in publicbe thenecessaryof such ... totestimonythe witness
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justiceinterest confirmed such in aby written communication to
the The provideswitness.” statute further that such disclosures

not be theagainst subjectshall used witness, as the of or as
inevidence a prosecutioncriminal thereto.pertaining

arguesDefendant that this statute is unconstitutional because
separationit violates the powers.doctrine of of Pt.Const.,N. H.

37th;I, Const., I, II,Art. U. S. Arts. III. fail toWe see how the
separationdoctrine of powersof under the Federal isConstitution

if compliesthe provisionsinvolved statute with the of our State
inConstitution the matter. Leiter States,Minerals v. United

220;S. NewSweezy supra,352 U. v. Hampshire, 255. It is also
important in argumentto bear in mind thisconsidering the

thesignificant differences Federal our Statebetween and Constitu­
provisions power respectivetheir granting judiciariestion in to the

background surroundingas the adoptions.as well historical their
2Article ofIII,Under section the United States Constitution

judicial power“The extend incases,shall to all law and equity,
arising Constitution,under this the United States,laws of the and

... totreaties to controversies which the United States shall be
”.a ... “The of the is that theparty result limitation Court’s

only power adversary litigantsis to decide lawsuits between with
stake, onlyinterest at its method theproceeding byreal and of is

judicial, distinguished legislativeconventional as or admin-from
process. the ofprecludes rendering opinionsThis advisoryistrative

requestthe It precludeseven of the nation’s President ...at also
nonjudicialonimposition federal constitutional courts of duties

—performA but function. . . federal court can one that of
—litigation proceeddeciding except byand can in no manner the

process.” SupremeThe injudicial Jackson, Court the American
12;Government,of Muskrat v. U.System States,United 219 S.11,

356; Chicago Air Lines v. 333346, Corp.,& S. Waterman U. S.
113; Kristensen,McGrath v. 340 U. S. 162. Thus the courts103,

inonlyunder can “cases” andthe Federal Constitution actcreated
give advisory opinions.and cannot“controversies”

in the state is the function of our courtslaw of thisNowhere
andlimited to “cases” “controversies.” Furthermorespecifically

our Constitution that “Each74th, providesArticle ofII,Part
governorwell as the and council shalllegislaturethe asbranch of

opinions justicesthe the ofrequireto of theauthorityhave
questions uponandupon important of law solemn[supreme court]

Attorney Morin,out in v. 93pointedas GeneralAlsooccasions.”
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men 178440, 44, clear that the ofabundantlyN. H. “it is [framers
judicial in whichhad lived under a systemof our Constitution]

upon varietyexereise a wide of functionsthe were called tocourts
legislative inthough sometimeschiefly executive,which were

AnnotatedAn examination of the Revised Statutescharacter.”
infunctions still of whichwill reveal that similar are existence

appointThe todutythe are but a illustrations.following few
fix thespecialto toauditors, order examinations andcounty

year. 25:1, powerto be made in a RSA The2,3.number of audits
when made a withinappoint inspectors by cityof elections notto

power aspecified. 59:33. The to allow reasonablethe time RSA
justiceperformed person bringing toa in anbysum for services

charged with a crime. RSA 610:2.offender
at page 46,in the casepointedIt also out aboveis Morin

purposethe of Article of the Bill ofthat “with reference to 37
duringremembered the Revolution allRights, it should be that

judicial powers had been exercisedmany byof executive andsorts
practice greatinLegislaturethe and this had resulted dissatis-

setting upThe inengagedfaction . . . convention was new
judicial branches of the State Government and itexecutive and

prime of Article in thepurposehave been that the 37may well
protect departmentstheseits framers was to new fromminds of

tolegislative encroachment rather than circumscribe within strict
functions of thelimits the Court.”

legislative 1955,An of the of said Laws c.historyexamination
reportinthat the General transmitted312, Attorneyshows a to

Report on(Attorneythe Subversive Activi-Legislature General’s
3)Hampshire 1955, that it enactties in Now recommended a¶.

vesting grantthe to“authority Attorney immunityin Generallaw
grant publicfinds a to into a he such ... be thewitness when

incorporating proposalA this introduced. Underbill wasinterest.”
grant of beprovisions immunitythe was to made when “theits

.adjudged the of witness . .Attorney testimonyGeneral has such
inpublic byin confirmed himbe the interest a writtennecessaryto

to the witness.” This bill was defeated.communication
adopted. Itchapter 312 was wasin the same session saidLater

language. grantUnder it however the ofinalmost identical
the“on relation of attorneyto be made whenimmunity was

adjudged thejustice superiorthe court hasany ofgeneral,
publicin the... to be necessaryof such witnesstestimony

justice toby in a written communication thesuchinterest confirmed
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It Legislaturewitness.” seems to us that the toby its recourse a
merely impartialJustice person experiencedintended to have an in

approve grantthe matter the of immunity. When performing this
the proposedsame function which under be performedbill was to

theby Attorney General, the SuperiorJustice of the is notCourt
exercising his deciding litigationusual function of between adverse

judicialparties proceeding.in However,a in view of the historical
background in ourwhich Constitution was framed as well as the

specific provisionfact that it has limitingno the function of a
' Superiorof the toJustice Court “cases” and “controversies” arewe

the opinionof thethat functions conferred the “justiceon of the
superior chaptercourt” 312by said do not violate our Constitution.

WymanWe decided in DeGregory, 163,v. N. 167,100 H. that
Legislaturethe did not hearingintend that a notice be givenand to

grantbefore chaptera witness a of wasimmunity made under said
312. As have grantwe stated above the immunityof made there­

Superiorbyunder a Justice of the not in judicialCourt is made a
proceeding. legalThere is therefore no requirement that notice

givenand an to be heard be theopportunity to defendant before
granted.immunity is DiPietro v. 98Lavigne, N. H. 294. See

Morey,Governor & Council v. H. 125;78 N. State v. Acres4.7 of
Land, 95 H.N. 291.

The Trial to rule constitutionalityCourt’s refusal on the of
c.1955, 312, prior questioningLaws to of the proper.defendant was

question presented mainly interpretationThe involved the of the
questionof HampshireConstitution New and that is for the

of tribunal. Company,determination this State v. N. 322,84 H.
beingThis statute not clearly327. unconstitutional on faceits

(Velishka Nashua, 165)v. 99 H. 161,N. the Trial Court could
properly untilconstitutionalityassume its it was decided otherwise
in Nelson v. N.Wyman, 33,this court. 99 H. 50.

argument theDefendant’s that sentence theof Trial Court was
constitutionally imposednot or is notproperly valid. This issue

Wymanadverselydecided to his contentions inwas v. Uphaus,
436, 448,N. and have not100 H. we altered the views there

expressed.

Exceptions overruled.

sit;J., Duncan, J., dissented;not theWheeler, did others
.concurred.
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ofdissenting: validitytheJ., The test to determineDuncan,
privilegeprevent recourse to thedesignedstatute toimmunityan
grantedThe immunityis not doubtful.self-incriminationagainst

15thprivilege away.the to be taken Art.be coextensive withmust
subject compelledshall ... beRights provides:Bill of "Noof the

against languagehimself.” Thisor furnish evidenceto accuse
privilege withholding of evidence whichthe to thenot confinedoes

anyIt extends toprosecution this state alone.bybe used inmay
where,incriminate, regardless ofmay be used toevidence which

It in orderhow, authority mayit be used. follows thatbyor what
(Laws 312)1955, c.the under considerationbe valid statuteto

immunity is broad.equallyafford whichmust
sought beNowell, 314, testimonyv. 58 N. H. was toIn State

respect theintoxicating liquorsto the sale ofcompelled bywith
anticipateThere toemployer.or was no reasonwitness his

jurisdiction, theanyunder the laws of other andincrimination
express opinion.consideration in the Re­received nopossibility

"Article held beprivilege guaranteed by 15th was touponliance the
an statute considered to affordprecluded immunityreason ofby

legal innocence.”protection equivalent. . . to his“legalthe witness
the315, reaching.thisIn conclusion the court laid downPp. 316.

relieve him from all on accountliabilitythat the statute “musttest
compelled disclose;he is theotherwise,the matters toof which

Ib.,ineffectual.” 315.would bestatute
547, 586, im­Hitchcock,v. 142 U. S. a federalIn Counselman

itinvalid,held because failed to meet themunity statute was
provi­“In view of the constitutionalthere laid down:standard

valid,enactment,a to be must afford absolutesion, statutory
prosecution the theagainst future for offence to whichimmunity

toexoneratingthe statute must be so broad asquestion . . .relates
complete amnesty. ...”give the witness

aWalker, 591, applied,161 U. S. similar test wasIn Brown v.
“applicableheld valid because whenevera federal statuteand later

prosecution maysuch be had.” P. 608.in courtand whatever
Nowell, cases, thequoting State v. and othersupra,fromAfter

uponwill all be found to be basedthat the “casescourt observed
sought athat, testimony possiblyif the cannot be used asthe idea

theof, prosecution against witness,in a criminalfor, or aidbasis
to toprivilegedrule a witness is not ceasesthe answer][that

P. 597....”apply.
in the recent case of UllmannThe federal before the courtstatute
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v. United States, 350 S. 422, prohibit prosecutionU. was held to
by any state reason ofby bymatters disclosed the witness’
testimony and accordingly upheld,was as one which afforded him
complete also,See v.immunity. Adams Maryland, 347 U. S. 179.

byThe situation presentdisclosed the case can behardly said
requirementsto themeet laid down by these cases. Admittedly the

statute of this state will and can furnish this with nowitness
immunity against of by governmentuse his testimony the federal
or by any it,other state. Nor does like the more Illinoisrealistic
statute, require denial of immunity the testimonywhere would
subject prosecutionthe to Peoplewitness elsewhere. v. 7Burkert,

(2d)Ill. 506, 513, pleaded514. The haswitness his constitutional
privilege answer, amongnot to other questions, question ofthe
whether he a memberis of the Communist party. reportThe of the
Attorney LegislaturetheGeneral to 1955 witness,discloses that the
until arecently resident of Massachusetts, bynow resides close

jurisdiction,that and that his activities have been under investi­
gation agencies bothby of that Commonwealth and of the United

ReportStates. General’sAttorney on Subversive inActivities
(1955)Hampshire,New 204-206.

circumstances, holdingUnder these a sincethat the iswitness
protected againstthe statuteby use of his in thetestimony

of itstate,courts this follows that he is therefore “compellednot
to accuse or evidence againstfurnish himself” in of theviolation

and thatConstitution, testimonyhis therefore “cannot bepossibly
of,used a aidfor, prosecution”as basis or in a againstcriminal

(Brown Walker, supra),him Supremev. is as the MichiganCourt of
People DenUyl,out in v.pointed 318 645, 651, “travestyMich. a

verity.”on See also, Commonwealth v. Rhine, (Ky. App.) 303
(2d) 301;W. States v. 597;S. United 102 F.DiCarlo, Supp.

States, (2d)Marcello 444;v. United 196 F. 437, Kelly,v.State
(Fla.) (2d) 887; Hart, J.,71 So. dissenting, Morgan,State v. 164

529, 556; Rogge,Ohio theCompelling TestimonySt. of Political
Deviants, 163, 197, 200;55 L. Rev. note 66Mich. Harv. L. Rev.
186.

The that, being againstconclusion is irresistible far from secured
prosecution,liability contraryall to future this iswitness on the

grave prosecutionunder risk of such at the hands of the United
or of the Commonwealth ofStates Massachusetts. mindmyTo

application the inof so-called rule” the“majority circumstances
approachescase subterfuge, by recognizingof this fiction reality.as
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expose witnessPeople supra. It to me to theDenUyl,v. seems
heguarantees thatdangerto the which our Constitutionvery

Ito face. therefore dissent.requiredshall not be
differingIf sufficient for from the viewthis were not reason

on thecompelledin I be to dissentcase,of the court this should
provisionsthe of thegroundfurther that statute violates the

requiring separation powersthe of the severalConstitution of
thegovernment. Const., I,of the Pt. Art. 37th. Unlikebranches

States, 422,in Ullmann v. 350 supra,statute considered United U. S.
312)(Laws 1955, places adjudg-the ofclearly dutyc.our statute

publicin theing grant immunity “necessarywhether a of is ...
theupon uponthe rather than execu-squarely judiciary,interest”

belongs.in the where itbranch, person Attorney General,tive the of
havecontemplatingof the court should no “discretionInstead that

publicgroundon that interest does notto the order thedeny
432)(Ullmann States, oursupra,it” v. United statutewarrant

that the shall the court “hascontemplates order not issue unless
it. c.public require 1955,interest does Lawsadjudged” that the

Wyman 100312; 163,v. N. H. 167.DeGregory,
imposejudgment upon the courts a non-my purportsThis in to

the of an issue of executivejudicial function: determination
lightin ofamnesty grantedwhether should be thepolicy, of

knowledge governmentalthe of thepeculiarlyinformation within
charged Opinionthe thebranch with enforcement of laws. of

Act,562, ImmunityN. H. FederalJustices, Rogge,85 567-569. See
(see Dixon,109, politicalL. Rev. 126. This issue45 Cal. is

Powers, 501,23 L.Immunity Separationand of Geo. Wash. Rev.
rights proceedings.656); justiciableand not one of in627, adversary

AttorneyPetition 97 H. 450. General v.Turner, 449,N. Seeof
In it thatsignificantN. H. 50-53. this connection isMorin, 40,93

provisions found in ourimmunitynone the numerous otherof
609:10) judicial(cf. 356:6; provides for interven-statutes RSA

beingself-executing, play merelythat are called intotion, but all
representative thedecision of the interested of executiveby the

incriminatingthe shall be made. See Sixthinquirybranch that
(1956) p.Report, N. H. Judicial Council 51.

1955, imposes upon is312,c. the courtsdutyThe which Laws
supervision of financial affairs ofbe classed with thehardly to

toAttorney Morin, Any analogyGeneral v. 49.supra,counties.
(seesuperficial Taylor,isof a warrant bestissuance search at

667-669) furnishes298; 22 andInquest, 657,U. Chi. L. Rev.Grand
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precedentno imposing upon judiciary,for the in contravention of
Constitution,the duties which are administrativeconcededly in

character.
If by imaginationstretch of the theany issue for the court

thought judicialbe to be one,can a then the witness has been
process (Mullanedeprived of due lawof v. Central Hanover Tr.

314)Co., 306,339 U. because theS. statute has been held to entitle
neither notice righthim to nor a beto to heard the issueon of

immunity granted;whether shall be heand has had neither.
supra.H.Wyman DeGregory,v. 100 N. I163, would sustain the

exceptions.

Grafton,
4595.No.

Ray C. Johnson v. Arthur W. Shaw.

Argued 5,November 1957.

18,Decided December 1957.


