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precedentno imposing upon judiciary,for the in contravention of
Constitution,the duties which are administrativeconcededly in

character.
If by imaginationstretch of the theany issue for the court

thought judicialbe to be one,can a then the witness has been
process (Mullanedeprived of due lawof v. Central Hanover Tr.

314)Co., 306,339 U. because theS. statute has been held to entitle
neither notice righthim to nor a beto to heard the issueon of

immunity granted;whether shall be heand has had neither.
supra.H.Wyman DeGregory,v. 100 N. I163, would sustain the

exceptions.
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BergevinPhinney, Bass, orally),efe GreenSheehan, Green {Mr.
plaintiff.for the

the defendant.Upton forUpton, orally),Sanders & Sanders{Mr.

be re-the structureDuncan, orderingJ. In that defendant’s
highway, thehundred feet of thefrom the within twomoved area

the defendant’sinthat it violated the restrictionTrial Court found
remainingbenefit thedeed, intended toand that the restriction “was

build-erection ofprohibiting thegrantor by[Lyman]of theland
be sowhich wouldattracting overnight tourists businessings

ofwould havetouristthat a northboundthat the viewlocated
obstructedblocked ortract would benortherlylocated on thecabins

otherand toTo thissoutherly tract.”cabins on thecompetitiveby
plaintiff,thebythe land now ownedreferring onto cabinsfindings

pointsheexceptions,theseIn ofexcepted. supportthe defendant
Mrs. Lyman’stime ofat theno evidence thatout that there was

on thecabinsanythereland wereconveyance the defendant’sof
retained; andshe thenhighway whicheast theon the side oftract

the defend-cabins wasto suchrespectthe evidence withonlythat
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ant’s testimony, byintroduced the plaintiff, that these cabins
were erected in 1940 or 1941, which was Lymanafter Mrs. had

holdings.sold all of her
While the record supporttends to this contention theby defend-

ant the order of the Trial Court is not to be set aside for that
reason. Under the circumstances surrounding the transaction
including the restriction respectwith fillingto a station and the
provision for a “first inrefusal” case resale,of the Court properly
concluded the imposedthat restrictions were for the benefit of the
property which Mrs. Lyman Prospectretained. Mt. Lodge is
situated close by the highway. Mrs. Lyman saw fit to retain
ownership of the land across from theimmediately lodge, and to
impose uponrestrictions shewhat conveyed, designed preventto
the erection fillingof any station within three hundred feet south

“northerly point”of the theof land conveyed, and of any “over-
night cabins” of twoshort hundred feet from the highway over the

frontageentire of several hundred thefeet to south.
Whether the imposedwererestrictions because grantorthe

thought preservationthat the prominenceof herof hotel would
attract larger mightserve to a clientele than otherwise be the case,

contemplatedor erectingwhether she at some time cabins or other |
mightstructures across the street from which beit, iless attractive

profitable fillingor because of cabins or a the south,!station to
imposingher reasons for the restrictions are ofnot determinative

rights parties.the of findingthe The essential that the restrictions
imposed grantor’swere for the benefit of the remaining land was

properly bymade the Trial Court. II PropertyAmerican Law of
Restatement, 544, (c).417. s. commentProperty,

binding uponThe restrictions were the immediatenecessarily
grantees. primary respectingThe issue is whether the restriction
the by plaintifferection of cabins be enforced the as amay

thesubsequent grantingof land intended to be benefited. Inowner
sought may.the that itplaintiff,relief the Court ruledby

the the included inSince deed to defendant the restriction
subjecthis are to it. While not in the formquestion, rights plainly

equityis inpart,on the restriction enforceableof a covenant his
H.its v. 99 N.party Balatsos,a entitled to benefit. Pratteby

in to430, plaintiff admittedlyThe is a successor interest433.
wasthere noLyman.Mrs. Since is evidence that the restriction

retained, thanpart anyone of the land moreanyfor the benefit of
other, plaintiff respectthe entitled with to the landis to enforce it
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Tiffany,s. 551. 3Restatement, Property,he owns.which now
haveed.) be taken to(3rd s. It must865.PropertyReal

by Mrs.retainedpart“touched and concerned” the landevery of
leastatlaw,not atLyman. land,The benefit ifwill run thewith

in 482.equity. 475,Burbank 48 N.Pillsbury,v. H.
In the restric-urging the enforceplaintiffthat is not entitled to

laidupon requirementstion the defendant relies the absence of
339, theHospital 335,in Nashua H. fordown v. 85 N.Gage,

constituting areciprocal rights amongcreation of of lotsgrantees
part rightsa are notgeneral development.of scheme of Such

wosought contraryto be in the action. On thependingestablished
the of aare here concerned the enforcement of benefitmerely with

subject,rights admittedlyrestriction to which the defendant’s are
Enforce-a in title to land intended to be benefited.by successor

clearly permissible.a Burbank v.right equityment of such in is
Bauby 14 Am.Pillsbury, supra; Krasow, 107 Conn. 109. Seev.

314; S.,J.Covenants, and s. 26 C.Jur., Restrictions,Conditions
rulingerr innotDeeds, pp. 1140-1142. Court therefore didThe

plaintiff.it themay bythat be enforced
concluding byenforced themaythe restriction beIn that

conclusion of thereached the whichplaintiff, onlythe Trial Court
Bauby supra, 115. If it wasKrasow,v.admits.fairlyevidence

onprotect cabinsdesigned tofind that the restriction waserror to
or shown tosuch cabins existed werelot because nonortherlythe

Regardless of theerror was harmless.planned, thehave been
tointendedit, patentlybehind the restriction waspurposeexact

thethe benefit as torightThe tothe land retained.benefit
be enforcedplaintiff mayto the andbelongsnownortherly tract

beenhas violated.him if the restrictionby
ofanyOn constructionthat it has not.defendant contendsThe

is notmaintains, his motel withincabins,” he“overnighttermthe
itTrial Court ruled thattheIn this connectionthe restriction.

that be consideredbuilding shouldof theis real character“the
building isthat the defendant’sHe foundname.”than itsrather

provides theovernight cabins, that itwithcompetitioninused
and that the “facttrade,attracts the sameaccommodations,same

changeroof does notunder onejoined togetherthe arethat units
rulingsfindings are sus-andThesecharacter.”their essential

theupon record.tainable
theandart,words ofwere not“overnight cabins”The words

plainIt thatthem. seemsbyintendedpartiesquestion is thewhat
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Lyman preventMrs. intended to the designederection of structures
byfor overnightuse motorists for quarterssleeping which could

beproperly regarded “cabins,”as or “small houses.” Webster’s
(2nd ed.)New International Dictionary p. quarters370. The

provided by the defendant’s motel could reasonably be found to
description.thatanswer Bailey,Gillis v. 18,17 H.N. 21. TheCf.

fact that the roof extended moreto than one “small house” or that
there were common walls between such did not“houses” make
them any “cabins,”less or the structure any apartmentmore an
house, developmentor “modern of an inn or hotel thewithout

ofservice meals” as the defendant Adescribes it. may“motel”
bereasonably toconsidered be a building which “merely furnishes

guestthe transient sleeping quarterswith and bath and toilet
facilities, placewith linen service and a parkto his car.” Van Der

ZoningHeide v. Board S.(2d)123Appeals, N. Y. 726, 730.of
areThese likewise the essential “overnightcharacteristics of

cabins.”
The defendant moved to upon grounddismiss the therethat was

plaintiffno evidence that the injunctionwas entitled to an or an
for structure,order removal of the upon groundand the thethat

evidence he theconclusively established that not. The ofwas order
appears uponTrial Court to rest the findings that the defendant’s

plaintiff’smotel obstructs the view of the cabins which is available
to While the allegednorthbound tourists. bill depreciationserious
in plaintiff’sthe value of the premises, irreparableand damages,

bearingthe record no evidence upon allegation,contains the former
appearsand the latter to find its chief support, apart from the

and photographs evidence,view the in in the testimony drawn
the infrom defendant that the cabin business it is desirable that

“seenproperty possiblethe be as far away as on the travelled
plaintiff’sand that the view of theway” “partially”cabins is

byobstructed the motel. The exceptionsdefendant’s raise the
soughtissue of whether relief shouldthe have been denied as a

of law.matter
long injunctiveIt has been settled that relief is one of “the

peculiar (Bassett Company,powers”and v.extraordinary equityof
437)426,H. exercised only by47 N. when warranted “imminent

damage.” 45danger great irreparableof and v. Sanborn,Wason
“HardshipN. H. 171. the be a169, [upon maydefendant]

(Manchester Dairyground withholding specificsufficient for relief”
System Hayward, 206)v. 82 N. H. 193, and “theoretical . .injury .
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interposition v.ground by injunction.”for Dananot furnishdoes
572;v. 64Craddock, Carroll,H. 595. See Hunter N H.593,66 N.

Torts, s.Property, 561-564;ss. 941.Restatement,
express finding whetheruponmade the issue of theNo was

injunctive granted equitable“would in view therelief be of all
(Manchester Systemparticularof the Dairycircumstances case”

supra, 207; Dunfey Realty Enwright, H.Hayward,v. Co. v. 101 N.
198) although195, findingthe record warranted a itthat would be.

finding in theordinarily implied,A that effect would be absenceto
Hillsgrove,that it not in made. Hatch v.of indication was fact Cf.

hardshipH. in the evident which91,83 N. 98. However view of
injunction impose upon thedefendant,the will themandatory

express finding by anyof an the Court and of substantialabsence
the of plaintiff’s damageat the trial of extent theconsideration

necessary supporting findingdoubt as to whether the wasraises
implied. justice requires op-be thatintended to We consider

the issue,to be afforded for clarification of and leave willportunity
granted parties findingfor aaccordingly applybe the to with

supra.to Hatch If the forrespect it. v. order removalHillsgrove,
inequitable circumstances, petitionunder all the theis found

justice”be If the endsdismissed. found to “subserve ofshould
injunction(Eaton Eaton, 493, 498),v. 64 N. H. the will stand.

Exceptions overruled nisi.

All concurred.


