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uponequities equal,where the arethe effect Pellecchia in casesof
beright of to subro­surety companythe of this case the thefacts

rights appearsbank to be establish­gated againstthe thepayee’sto
of the law.minorityeither the or viewmajorityed under

therestipulation parties,of the shouldIn accordance with the
plaintiff $1,000.for in ofbe a verdict the the sum

Exceptions sustained.

All concurred.
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SeaveyWarren A.Treat, DunjeyWilliam W. and Richard P.
(Mr. Seavey plaintiff.orally), for the

(Mr.& Holland Robert B.Perkins and Donovan Donovan
orally), for the defendant.

J. is the defendant’s contention that the restric-Wheeler, It
compete legitimateprotectsto no businesstive covenant not

uponimposes hardshipthe undue himplaintiffof andinterests
was executed without consideration.and

things partiesamongTrial found other that theThe Court
fullemploymentan contract and with under-freelyentered into

adequate sufficientthe thereof and for andstanding of terms
consideration, to the limitations as to timebut refused find that

request filed theresponse byIn aand were reasonable. toarea
he that a would be enforced “as toplaintiff, found such contract

that thepart reasonably necessaryof that district is forany
theregood employerof business of theprotection of the will

inequitableit under all theestablished,” but found that would bo
injunction.to continue thecircumstances

of occasions has observed that the lawOur court on a number
upon contracts in restraint of trade ordoes not look favorwith

(Eastern 198)Express v. 60 N. H. andcompetition Meserve,Co.
be the fairbeyondare not to extended constructionthey bythat

63therein. Bowers v.import language Whittle,of the contained
However,216. if the147; Saddlery Mills,H. v. 68 N. H.N. Co.

theyreasonable,freedom of action” areon defendant’s“limitations
competition if it isvoid, will be restrainedbe held butwill not
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to Spauldingreasonable do so. Mayo, 85,v. 81 N. H. 86. Such
notcontracts inure to the benefitonly of the but theemployer to
asemployee well, in that the givinglatter amay, by restrictive

covenant, be placeable a advantageous positionto himself in more
economically. aUnder reasonable en­employercontract the is

protectedbe againsttitled to an tradeemployee using andsecrets
personal influence with which he gainedcustomers has in such
employment. See 76 U. Pa. L. 244.Rev.

jurisdictionsNumerous authorities in other have been cited by
able counsel in their briefs positionsto sustain their Ahere.
detailed theseanalysis of authorities is not necessary,deemed

generalalltheysince “boil down” to the “theproposition that
agreementconclusion reached ... is that the validity dependsof the

upon appliedthe reasonableness of the restraint particularas to the
of each case.” Company, 402,circumstances v. 72 H.N.Bancroft

England Expert406; New Tree v. 504;Co. 306Bussell, Mass.
Roy Bolduc, (2d)Me. 15;v. 140 103. See anno. 41 A. L. R.

(2d)43 A. L. R. 94.
Court plaintiffThe found that the tofailed theestablish

presence of any trade or business secrets or that the defendant had
knowledge which he did theany confidential could or use to

plaintiff. compelof The did contrarydetriment evidence not a
finding.

brief agrees EnwrightThe in its that “did orplaintiff not use
trade but thatargues acquireddisclose secrets” he certain con-

plaintiff’s procedures.about andfidential information methods
generalin ofprocedures pre-appraisalsThese methods and consisted

prior through afinancing agency; acquiring familiarityto federal a
generalcertain F. H. A. and Y. A. forms and towith access

listings financing.and other methods ofcustomers’
agentstwenty Hampton area,are some real estate in theThere

usingof them these methods. Themany Dunfeyand are methods
Shaake,Fred whounknown to had access to the officewere not

purchasedhe the interests inDunfeyfiles forms before Rock-and
Company. spaceofficeingham companyInvestment This shared

keptthe both inplaintiff and files of were the samewith the
drawer.

pro-more than that its methods andplaintiffThe must show
general public.to the It mustwere not known establishcedures

generalits own and notexclusivelysecrets were secretsthat such
(Ohio)DanceMurray Studios v. Witter,Arthurof the trade.



199

(2d) undertakingMoreover, plaintiff’s105 N. E. the was685.
he “divulge” information,that and therewould not confidential

did,no hewas evidence that
engageThe found did activelyTrial Court that defendant not

soliciting plaintiffin customers of the and the does notplaintiff,
dispute gohethe fact that did not to deal withspecificallyout
former The most that can be said his activities iscustomers. of

he or aprospective signthat when heard of a sale a onsaw
building, bearing plaintiff’s agent’swhether the or some other
name, a listing, using employedhe would solicit similar methods

plaintiff “hasby employerthe and standard in the business. An
followingright unnecessarily employee’sno interfere with theto

hehe fromany callingtrade or for which is fitted and which
exercisingmay precludeearn his livelihood and he cannot him from

general knowledge acquiredhethe skill and has or increased
through even in theexperience employment.”or instructions while
Roy Bolduc, 107.supra,v.

rulingthe Trial erred con-It is contended that Court in that
theacquired byfidential defendant before the execu-information

employment properlythe be consideredtion of contract could not
reaching thethe Court in its decision. The Court received all ofby

concerningplaintiffthe offered information avail-evidence which
havethe defendant before the contract was executed. Weable to

tofinding plaintiffthe that the "failed establishpreviously sustained
he couldany knowledgethe whichpetitioneethat had confidential

The evidence con-petitioner.”the detriment of theor did use to
ex-made contractcerning information available before the was
nosupport finding.not different Therea wasecuted would

theacquired byusedshowing any information then wasthat
itplaintiff’s detriment, that of in theanythe or wasdefendant to
Ifplaintiff’s. the Courtpeculiarlytrade theof a secretnature

the thereforerefusing evidence,the error waserred in to consider
harmless.

tolimitations as time andthe contractThe found thatCourt
of extent ofperiodthe time andnot reasonable. Whilearea were

reason­on the issue ofnot decisiveterritory agreementin such is
in determination. Re­factors suchableness, importantarethey

The Court ruledc. Trial515, commentContracts, s.statement,
part“as to anyand enforceabledivisiblethe contract wasthat
theprotectionthe offornecessary. reasonably. .of that district

England Co.ExpertTreeSee Newemployer.”.of . . thegood will
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v. supra;Russell, (Rev. ed.)Williston, Contracts,V s. 1660. He
found the plaintiffthat negligiblehad “a amount of business in
Durham, Dover and Exeter.” His finding bethat it would “in­
equitable under all injunction”the circumstances to continue the
(Manchester Dairy System 207)v. N.Hayward, 193, 206,82 H.

findingwas a that injunctivethere was no occasion for relief as
to ofany part the Corbin, Contracts,district. 6 s. 1394. These
findings cannot be held to have been as a oferroneous matter law.

exceptionsThe other have been considered, and ourit is con-
clusion the supportsthat findings rulingsrecord the and made.

Exceptions overruled.

All concurred.

rehearing.On motion for After foregoing opinionthe was
filed plaintiff rehearingthe for upon groundmoved the “that a
decided ambiguity exists as to or a towhether not contract restrain

fromemployee competingan his employerwith can be enforced”
requested particularand “a opinionclarification of the Court’s with

reference the incompete,’ spelledto clause ‘not to thisas out
”.contract ...

P. DunfeyBichard thefor motion.

J.Wheeler, plaintiff’s argument suggestsThe we have attached
significanceno competitionto a covenant in restraint of where

opinionthere no tradeare secrets The cites withinvolved.
approval Spaulding authorityH.Mayo, 85,v. 81 N. which is for

proposition that a be enforced if it isthe such covenant will
case,do In the washowever,reasonable to so. this Trial Court

findingin that the contract limitations as to time andwarranted
“inequitableit undernot and that would bearea were reasonable

injunction.”the continue theall circumstances to

Motion denied.

4, 1958.February


