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Waldron, Boynton & (Mr.Waldron and Richard E. 'Dill Dill
orally), plaintiff.thefor

HarringtonGriffin, Brigham (Mr.& Robertand Marvin Har-
rington orally), for the defendant Dorothy Rand.

C.Kenison, J. Traditionally Hampshirecourts in New have
proceeded on the basic thatassumption dispatchthe oforderly
judicial business accomplishedis more efficiently everywhere
plaintiff everyand given adequatedefendant is opportunity to
properly prepare his case before trial. Lebanon,LaCoss v. 78

413;N. H. v. Somersworth Co., 358;93 H. 354,N.Lefebvre
Cote,State v. 95 108,N. H. 111. Ever leadingsince the ofcase

Reynolds Co., 332,v. Fibre 71 N. H. 345, parties, under the dis-
cretionary the Court,control of Trial have been allowed to obtain

by discovery depositions.information means of wellas as Wheeler
Wadleigh, parties requiredv. 37 N. H. 55. The have tonot been

oscillate between law and and haveequity they permittedbeen
preparationto evidence in lawbyobtain of their cases inmotions

actions as as in Lincoln v. H.by Langley,well bills 99 N.equity.
158; Company, 197;v. N. v. Company,Therrien 99 H. Rosenblum
99 N. H. 267.

depositionsThe inargues perpetualdefendant that remembrance
anbe pending plaintiffcannot used in actions since the has

adequate proper by taking depositionsand in the commonremedy
placed upon followingform under RSA 517. thech. Reliance is

in473, 474,sentence in Dearborn v. 10 N. decidedDearborn, H.
depositions“It taken inperfectly clear, perpetuam1839: is that
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pending However,be used in other state-ordinarilycannot suits.”
in a of is nowopinionments the indicate less restrictive view what

depositions518, providing perpetualch. for in remembrance.RSA
depositions may“Our statute is silent as to the cases in which such

used; theybe think in whereclearlybut we are admissible cases
taking deposition,the witness deceased since the thehas of whether

captiontime P.pendingthe action was at the the not.” 474.of or
appears factAgain page following:at 475 the “The that the

testimony might expresslyhave been taken for thisperpetuam][in
”precludecase, form,in the cannot its use .common

case, supra,taken the Dearborn the statuteWhatever view is of
(1842)in and remained un­was amended Revised Statutes has

appears 518:9,it now in which aschanged as RSA reads follows:
in be used inDepositions perpetual mayremembrance“Use.

theyconcerning whichany cause wherein the mattersthe trial of
shall be losttheyin casequestion;are in andwere taken drawn

desiring to usepartycontrol of thepossessionor of the andout
(Emphasisbe used.”copy mayof the record thereofthem a

indepositionin the that aprovisionThe statutesupplied).
anyin the trial of causebe usedperpetual mayremembrance
perpetualdepositions inpurpose to allowlegislativeaindicates

as future casespendinguse in as wellbe taken forremembrance to
subsequentlybetestimony notmayis likelihood that theif there a

prospectivecondition theofagethe or physicaldue toavailable
alsoof the statute wasfor this constructionSupportwitness.

Sheriff, p.in Justice &1888, it was saidearly as whenindicated as
to“seems518:9in what is now RSA“any”193, that the word

havingby anybodybe usedpublic property todepositionmake the
Corp.,Public ServiceCentral VermontIn Petitionan interest.” of

remem­perpetualindepositionaheld that204, 208, it was115 Vt.
purposeitsbecausea causependinginnot usedbrance could be
cause.”pendingof hispreparationto aid in thereality“inwas

taking ofthereason foran additionalbethat wouldIn this state
thefollowedneverhaveFurthermore, wedeposition.asuch

v.strictly. Doledeposition statutesconstruesrule whichVermont
410;N. H.77Thomas,Taylor v.329.316,H.Erskine, 37 N.

Vt. 32.Peters 116Estate,In re
right to517, thech.under RSAdepositionstakerightThe to

depositionstakerightthe to498:1 anddiscovery under RSAobtain
mutuallynotarech. 518RSAunderremembranceperpetualin

ofuseprecludes thenecessarilyuse of onethat theexclusive so
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another. Drake v. Bowles, 97 N. H. 471, 473. Thus it has been
(RSAdecided specialthat a 516:9)statute providing productionfor

corporateof depriverecords did not the equitablecourt of its
power Ingramto order discovery. v. Railroad, 89 N. H. 277. Nol­
is there anything historyin the of our statutes to indicate that the

depositionsuse of perpetualin remembrance to bewas confined
practicesto the ancient in chancery. See Arizona v. California,

292 U. S. 341. depositions“As between ‘de esse’ andbene ‘in
perpetuam memoriam,’ there are to bealso found ofdifferences rule

principle.onuncalled for The statutes authorizing depositions of
the latter sort have seldom enumerated use,the conditions of and
the judicial precedents (3rd.Wig. ed.)are rare.” Ev.V s. 1401,
p. also, Ib., p.147. See s. 1417, ‘in“Depositions perpetuam200:

oughtmemoriam’ stand preciselyto on the same footing as other
e.depositions, i. are takenthey be atto used theconditionally,

inonlytrial case the witness is not available.” Since RSA 518:9
provides they maythat be inused the trial of any cause there is
no basis for implying that it cannot be used in pending actions.

petition allegedInasmuch theas taking,sufficient reason for the
pendingfrom the actions,aside the order for takingthe of the

depositions properlywas entered.
plaintiff’sThe claim the powerthat Court is without issueto

injunction grantan or thestay taking depositionsto a in inof
perpetual supportremembrance finds no in our cases. v.Poisson

101Manchester, 72,N. H. 75. Examination of the record and the
byexhibits not an abuse of the Trialdoes show discretion

injunctiongrant against takingin to an theCourt its refusal
depositions perpetual remembrance,of in in ofnor its allowance

pending purpose determining legala theappealthis for of thestay
in.,question depositions,the remem-.perpetualinvolved. Whether

expedient preparationand method fornecessarybrance were a .of
plaintiff, they unnecessary,or weretrial as claimed the whetherby

restedas claimed the defendantoppressive byand burdensome
the Trial Court under thein the discretion ofprimarily sound

Reynoldscase. v.particularand facts of thatcircumstances
Exceptions parties areN. 251. of both overruledCompany, 98 H.

and the order is

Remanded.

otherssit;not theWheeler, J., didJ., absent;Blandin, was
concurred.


