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Craig Craig (Mr.& William Craig,H. forJr., orally), the
plaintiff.

Sheehan, Phinney, Bass, BergevinGreen & and Frederick W.
(Mr.Branch Bergevin orally), for the defendant.

pre-trialJ. AtWheeler, stipulatedit was that the defense was
that the fire had been' set theby somebody engaged byinsured or

acting knowledgehim hisor with or consent.
February 18, 1954, acquiredOn the plaintiff propertytitle to the

consistingininvolved this action situated in New Boston of a
barn,floor,house with six finished rooms on the and andfirst a

approximately twenty-five acres of land whichon were over one
hundred fruit trees. The house wired for and theelectricitywas

goodin aproperty subjectbarn was condition. The towas
mortgage $1,923.72. acquiring title,After the increasedplaintiffof

sixty-fiveaby dollars, makingthe insurance two thousand total of
fire in In addition to thehundred dollars of insurance then effect.

apartment inplaintiffthe owned two housesproperty,New Boston
he plannedwhich to rent.Manchester

construingConsidering plaintiff’sthe evidence as true andall
onplaintiff,it to it could be found that thefavorablymost the

morning 14, 1954, plaintiff living on Mast RoadMarch the wasof
Boston,from his ineight propertyin miles NewManchester about

he with variousand 6:30 loaded his trailerand between 6:00
be in the furnace inparts repairingand to usedarticles of furniture

it to his 1950 Cadillacproperty, attachedthe New Boston
the car inparkedNew Heproceededand to Boston.automobile,

trailer,thethe unloadedplain highway,in view ofdrivewaythe
aplacingfireplace,a fire in theand startedinto the housewent

premises.the It wascommenced to cleanit, andscreen in front of
Thefireplace.fire in theever ahe had startedfirst timethe

in thesmart. He remainedhis toeyescausedandfireplace smoked
go homethen left toan hour andthree-quarters offor abouthouse

“embers” andfire was inAt time thesnowing. thatbecause it was
conflagration. He unhookeddanger of aappeared be notothere

northproceededandslipperywasthe road abouthis trailer because
heif couldinquiredhewhere“spring”mile to theaa ofquarter

return to Manchester.Road, toor Mountainhill,proceed up the
take anotherandhad back downbut tohillmake thetotriedHe
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road, arriving home about 9:00 A. M. At about 11:00 o’clock his
phonedsister that his property had burned. He returned to New

Boston and placefound his entirely consumed by the fire.
plaintiffThe had last visited the property about a week before

the fire bringto some household placearticles and make the more
expectedlivable for the residence of his father who had moved in

bed,his some clothing and fifteen to twenty dollars worth of
goods.canned

the dayOn of the fire several plaintiff’switnesses observed
Cadillac car in yard.his plaintiffWithin minutes after the left to

Manchester,return to smoke was observed pouring roof,out theof
and the fire widespreadwas within the house around the floors and
walls. There evidence that the bywas fire was not discovered
neighbors until approximately 9:45 A. M.

questionThe raised theby exceptionsdefendant’s to the denial
of for a nonsuit andits motions directed verdict is on“whether,

evidence,the any plaintiff.”verdict could be found for the Chabot
“InCompany, 230, passing uponv. 79 N. H. 231. these motions

obliged plaintiff'the Court was to consider the evidence for the
as true and to construe all the evidence most to thefavorably
plaintiff.’ Caesar, 286,Shimkus v. 95 N. H. 287.” Leonard v.

117; 84,H. Carr v. H. 85.Manchester, 115, Company,96 N. 101 N.
compelled findingthat the evidence aThe defendant’s contention

plaintiff require acceptance,the doesbythat the fire was set not
juryfrom thealthough there circumstantial evidence whichwas
juryby plaintiff.the If thehave found that it was setcould
thetestimony, it could likewise thatplaintiff’sbelieved the believe

in of thefireplace chimney,or viewfire from defectiveresulted a
the roof ofor were first seen aboutevidence that flames smoke

given prior trouble.fireplace had a ownerhouse,the and that the
upon theCo., 306, by88 N. H. reliedInsuranceIn Lamb v.

the issueset,that the fire had been anddefendant, concededit was
finding it wasa thatevidence to warrantthere waswas whether

controllingThat case is notthan the insured.otherbyset someone
one.of this

verdict andmotion to set asidethethat theDefendant contends
grantedhave beenthe verdict shouldnotwithstandingjudgmentfor

plaintiff,argument for theof the entireexamination“uponbecause
andprejudicestheappeal tonothing but a continuousfindwe

supportin ofarguesalsoThe defendantjury.”of thepassions
that theandwas receivedevidenceprejudicialthatmotionthe
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overwhelming weight of the plaintiffevidence that theestablished
set the fire.

The plaintiffdefendant attacked the thecredibility byof
priorintroducing doingconvictions criminalof offenses. In so

ithowever had to take its plaintiff’schances that mightcounsel
argue that the bringingwas in ancompany issue not wholly
germane divertingto the case on trial and the the juryattention of
from the main exceptionissue. No was taken this ofportionto

argument. single exceptionthe The forargumenttaken to the
plaintiff, withdrawn,which was is merit. Theimmediately without
refusal of the Court set the ato verdict aside “would involve

errorfinding that the had been cured and that the trialany][if
Burnham N.Stillings, 122,was fair.” v. 76 H. 130.

excepted grantThe to failure thedefendant the of Court to its
requests Nos. 3 and 7 as follows:

“ (3) attemptAn after from themayto defraud the loss result
the the withmaking of false statements insured to insurerby
bearing loss, byto on the thereference some material fact or

at trialgiving testimonyof false the of his case.
“(7) you plaintiff given testimonyIf find that the has false

thecase, either to reasonin court at the trial of this as forthis
with reference to theincreasing buildings,the insurance on the or

therein, willfire, complicity youror verdict because of the his
for the defendant.”

requestsargumentits that denial of these wassupportIn of
upon Company,Follett v. 77error, defendant reliesthe Insurance

ofovervaluation thethe was fraudulent457,H. where defenseN.
pre-trialthe orderus,In case underinsured. the beforeproperty

modified, issue be tried was whetherthe toneverwhich was
or his behest. There wasthe insured athad been set bythe fire

with intent tofinding of overvaluationaevidence to warrantno
Company,Watson v.presented.issue notdefraud, and that was

for thereturn a verdictinstructed toThe wasjuryN. H. 487.96
a littleappearit more“failed to makeplaintifftheifdefendant

purposethe fire for thesethe did notthatthan otherwiseprobable
collecting the insurance.”of

the de-favorable tosufficientlygiven wereThe instructions
testimony,plaintiff’sthemight disbelievejurythefendant. While

dependmade toproperlywasright a verdicttodefendant’sthe
sethe thethat did notto establishfailureplaintiff’supon the
in somefalselyhe testifiedfinding thatupon anythanratherfire,
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respect. His reason for increasing the insurance was a collateral
issue and a finding that gavehe false testimony when he testified
that the insurance was increased “at the bank” would not of itself
have entitled the defendant to a verdict. See Hall v. Insurance
Company, 90 H.N. 191. The requested ininstructions, their
generalized form, were properly denied.

Exceptions overruled.

Blandin, J., absent;was the others concurred.
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