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Normand R. Pelletier, Upton,and Sanders Upton& Robert{Mr.
UptonW. orally), plaintiff.for the

Sheehan, Phinney, Bass, BergevinGreen & and Richard A.
PhinneyMorse orally), for the defendant.{Mr.

Duncan, J. the dayOn of the plaintiffaccident the was
engaged patrolmanas a in inspecting Lowell,track out of Massa-
chusetts, on the Lawrence branch Tewksbury.as far as He had

withtraveled his “Wamesit,”foreman motor car toby theywhere
arrived A.at about 10 M. The car was set off track thethe and

proceeded inspectforeman on foot to another half mile track.of
plaintiffThe cleanedfirst a cross-over switch light and filled it
kerosene;with then on instructions from his foreman he towent

the light fire. daysection house to a The cold,was clear and with
a temperature twenty-six degreesof or seven above and azero

thirty-fivewind aboutof Thefortyor miles an hour.northwest
plaintiff hetestified that unlocked house,the hissection removed
coat, placed newspaper “pot-bellied”some in the lighted it,stove,

putand in piecessome coarse of chopped wood two to four inches
in diameter, which he later had described as wood.” then“wet He
picked aup five-gallonfilledpartly kerosene can which stood

by floor,close on the and ittilted toward the fire. moreBefore
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apartexploded, comingstove, the candropsthan struck thea few
ofburned and the interiorplaintiff badlyat The wasthe seams.

plaintiffafire. Thethe house was seteight-by-ten-foot section
hospital.a Lowelleventuallyran house and was taken tofrom the

was at 10:23 A. M.Tewksbury departmentThe fire summoned
Some ofwithin hour thereafter.extinguishedand the fire was an

incharred,the were foundpaper, only slightlythe and firewood
the stove.

been in ofyears old,who 64 had theplaintiff, employThe was
trackman, yardassistantforty-four yearsthe for asdefendant

patrolman. He was unable to readforeman, lastlyand as section
name. rule of railroadwrite,or his While a thebeyond signingto

gasoline must not be used aprovided that “kerosene or to start
plaintiff’s lengthyfire” thethroughoutwas evidence thatthere

employees includinghe and other of the defendant theemployment,
in inplaintiff’s foreman, frequently startingused kerosene fires

alongstoves, ties,in burning grassas andsection house as well
way. plaintiffthe was unaware of the ruleright safetyof The

ruleand that he ever had a of the book.copydenied had
plaintiff impossibleitthe that wasbyEvidence was introduced

explodefor to the conditions which existed in thekerosene under
27, 1951, gasoline,November but“Wamesit” section house on that

oil,”“skunksnow-melting oil,and called both of whichcommonly
occasion, producedcould have suchbywere used section hands on

an There direct to whatexplosion. was no evidence as constituted
explodingthe kerosene Thecontents of the can. defendant’s

explodeproveto that kerosene could theevidence tended under
customarilythe evidence. wasbycircumstances disclosed Gasoline

cans,in distinctive red and “skunk oil” bore nostored cans
resemblance to the cans used for kerosene.

failingtheplaintiff negligentThe claimed that defendant was in
publish reasonableprovide,to and enforce rules for the safety of

failing dangersits in theemployees, plaintiffto warn of of which
and justifiablyit or should have known which heknew of was

ignorant, permitting gasoline keptand in “skunk oil” to inor be
the inhouse a can used for kerosene. Thesecommonlysection

jury.submitted the The defendantissues were to contended that
uponevidence which itthere was no could be found negligent, and

conclusively appeared plaintiff’s injuriesthat it that the were due
to his ownsolely negligence. However, the issue of plaintiff’sthe

due thecare was also submitted to jury.
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Act,provisions of Employers’ LiabilityUnder the the Federal
contributory negligence plaintiffthe is not a bar to the actionof

53;only damages. A.,S. s.goesbut reduction of 45 C.to the U.
Railroad, 400, employeeMcAllister v. N. H. 403. an93 Likewise

is have assumed ininjury resultingnot to be held to the risk of
part Consequentlyfrom of carrier. s.negligence Id.,the the 54.

upon plain-if whichthere was evidence it could be found that the
injuries partor inwhollytiff’s resulted from the defendant’s

negligence the motions for a nonsuit and a directed verdict were
properly denied.

The of negligenceissue the in ofdefendant’s the enforcement
against using fire,its rule kerosene to failingstart a and toin

dangersthe plaintiff doingwarn of the of properlyso were sub-
jury. plaintiffmitted to the The hedenied that was ever furnished

copy safety usinga of the rules or againstinformed of the rule
to start fires. While thekerosene defendant evidenceintroduced

calculated to establish that a plaintiff’srule book had been in the
possession and safetythat bulletins and hadrules been indiscussed

presencehis at thesafety meetings, didevidence not beliefcompel
the in question broughtthat was everrule histo attention.

ampleThere was evidence the byof common use of kerosene
purposeemployees startingfor the of manyfires periodover a of

years. Promulgation of the rule suchforbidding practicea was
theevidence of reasonable necessity (Toporefor the rule v. Rail-

road, 536),78 N. H. theand evidence of disregardhabitual of the
findingrule warranted a of the defendant’s knowledge of the

practice negligence performanceand of its in the of dutyits to
Kingenforce the rule. v. Railroad, 95;79 N. MusgraveH. v.

Company, 375, 377;N. H.86 McAllister v. Railroad, 400,93 N. H.
also,402. See v. Company,Deschene 363; Cummings75 N. H. v.

Railroad, 868; Labatt,364 Mo. 3 1119,Master and Servant, ss.
1138.

theSimilarly issue of whether the defendant negligentwas in
permitting gasoline or skunk oil to keptbe in the section house
in a can used forcommonly kerosene warning plaintiffwithout the
presented an issue for jury.the As previously indicated there was
no direct evidence of whether the explodedcan which contained
kerosene or some other substance. appearedIt however that the
can the sort commonlywas used for kerosene, and that at the
temperatures prevailing daytheon of the accident and immediately
prior thereto kerosene would vaporizenot sufficiently produceto
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theexception ofandobjectionthean mixture. Overexplosive
thattestifypermitted toexpert wasplaintiff’sthedefendant,

explosion atproduced anhaveoil wouldeither skunkgasoline or.
prevailing.thentemperaturesthe

erroneouslyevidencethis wascontends thatThe defendant
containedthat the canevidencethere was nobecausereceived
testimonysubstances, and thementioned witness’the lasteither of

uponexplosion onlyrestedmight have caused thethat either
founded.beproperlya could notupon which verdictconjecture

H.N.294; Stevens,v. 79Railroad, 92 H. NadeauDade v. N.See
forgasoline usedthat wasevidence disclosed however502. The
toparticularinpatrolmen,and andpurposes by sectionmenvarious

tamping anbed,in the roadoperate generators usedmotor-driven
vicinityin theconducted “Wamesit”operation which had been

plaintiff’sfall. the foreman deniedpreceding Whileduring the
in the house or wasgasoline been left sectionthat would haveany

there, appear that the houses werestored it did sectioncustomarily
bystorage equipmentcommonly overnightused for of tools and

tampingthe crews.
aSnow-melting havingoil inwhich was used distinctive cans

customarilyat Lowell.long spout with wick the was stored atend
plaintiff snow-meltingtestified was a can storedThe that there

in the dayoverhead section house on the of the accident. No
than and akerosene, gasoline, snow-melting oil,substance other of

belikely can,character to stored in a kerosene to be inwas shown
use only,about the section house. Access to the house by keywas
and it available for use only employeeswas to the the defendant.of

plaintiff’sThus the a findingevidence warranted thethat
explosion could have been caused eitherby of intwo substances

bycommon use the Ifemployees.defendant’s hadeither of these
been stored in the warning, negligencekerosene can without on the
part defendantof the could be found.reasonably If the jury was

theby testimony expertsatisfied of the that thekerosene notwas
explosion,cause of the then finding explosivea that the substance

gasolineprobably speculationwas or skunk oil was not or con­
jecture merelybut a probabledetermination of the more of two
possible causes of the explosion, for either of which the defendant

responsible.could be found Crocker v. Company, 330,99 N. H.
334; Leavitt v. Bacon, 89 383, 392;N. H. Demers Flack,v. 88
N. 184, also,H. 186. EmerySee Company,v. 165, 167;89 N. H.
Saad Papageorge,v. 82 N. H. 294. The plaintiff was not bound to
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v.possible causes. Bresnahandisprove the existence of all other
275; Larochelle,Boucher v. 74 N. H. 433.Company, 273,88 N. H.

testimony expert andplaintiff’s properly received,The of the was
properlypertaining negligencethe to the defendant’s wereissues

jury.for the
The defendant further contends that motions for a nonsuitits

erroneously conclusivelyand directed verdict were denied because it
appeared the ofplaintiff's negligentthat conduct as matterwas a
law, designedin direct a rule protection,violation of for his and

disposed agreeinjuries.the sole of his We notcause are to with
this contention.

The contention that motions grantedthe should have been
injuriesthebecause resulted from theviolation of defendant’s

safety upon principlesrule is based which have ceased to be
applicable. uponplacedReliance is Van Derveer v. 84Railway,

(2d 1936) RailwayF. 2d 979 Cir. Valleyand Unadilla Co. v.
Caldine, U. 139,278 S. cited in Railroad,McAllister v. 400,93 N. H.
401. priorThese cases decidedwere to the 1939 amendment of the
Act, aas result of which been deprivedcarriers have ofcompletely

assumptionthe defense of of the risk. 45 U.S.C.A., s. 54. In Tiller v.
Atlantic Co.,&c. R. 54,318 U. S. the court held that the 1939

“sweptamendment into discard” a “maze law”of which included
“the ‘primary rule’ induty which contributory negligence through

violation of a company assumptionrule became of risk. Unadilla
RailwayValley Co. v. supra;Caldine, Davis v. Kennedy, 266 S.U.
Id., 63,147.” 64. the Kennedy“Thus Unadilla case and Davis v.

case were overruled.”expressly Keith v. Wheeling Ry.L. E.& Co.,
(6th160 2d 654,F. 657 Cir. cert. den.1947), 332 U. S. 763. See

Rogers Co.,v. Missouri Pac. R. 352 U. S. 500, 508-509. In the
light the Tillerof case we conclude that any violation of the
defendant’s rule parton the of the plaintiff was no thebar to
pending plaintiff’sTheaction. conduct was judgedto be in the
light of the circumstances under which he acted, including his
experience (Maltais v. Concord, 86 N. H. 211, 216) and the evidence
tending acquiescenceto show by the defendant in habitual dis­
regard of its safety Cummingsrule. Railroad,v. 868,364 Mo.
supra; 3 LaBatt, Master Servant,& s. 1269.

Sinee there was evidence upon which it could be found that
plaintiff’sthe injury resulted “in whole in part”or from the

negligence (45of the defendant U. S. C. s.A., 51), contributory
negligence plaintiffof the could not beproperly held a matteras
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theIt follows thatinjuries.to be the sole cause of liisof law
denied.properlywerefor nonsuit and directed verdictmotions

Rogers Co., supra, 507.v. Missouri Pac. R.
ofhas been said that the issueIt also follows from what

that the defendantnegligence jury,for the andcontributory was
negligentplaintiffthenot entitled to an instruction that waswas

exception instructionsa law. No was taken to theas matter of
jury.by plaintiff’sthe issue of the care was submitted to thewhich

requeststhe defendant’s first for instruc­twenty-twoCertain of
granted presupposed contributorythe and thatby Court,tions were

negligence was a issue. This was true of itsjury particularly
request given verbatim.eleventh which was almost It also filed two

exceptedsupplemental requests, requests.and to the denial theseof
They were as follows:

“(1) generalAs matter understanding dangera of there is of
inexplosion pouring kerosene on a fire. If you plaintifffind the

injuredwas as a result of doing,so he was not in the exercise of
injuriesdue care and his were due to his own fault.

“ (2) Although kerosene may poured openbe on an fire without
producing explosionan the fact remains that to do so is not a safe
act. Olena v. 82Company, 414;N. H. 408, Glidden v. Brown, 99
N. H. 323.”

Only requeststhe first of these could be considered call forto
plaintiffan thatinstruction the negligent law;was as a matter of

but it requiredwould have findinga that the accident was “due
to plaintiff’s] fault,” onlyown if the jury should first find[the
that the can contained kerosene, and poured uponthat it was the
fire. Since this requiredwould have decision of uponthe case

portionsselected theof evidence requestthe was properly denied.
Lynch Sprague,v. 485, 490;95 N. H. O’Brien v. Company, 95 N. H.
79, 82. Furthermore, it precludedwould have findinga that the
plaintiff’s injuries in the circumstances described were due in
part to his fault,”“own partand in to that of the defendant.
Hence it was properly denied for the requiredreasons which denial
of the motions for a nonsuit and directed verdict. The second
supplemental request by its implications, ignored the principle

encounteringthat a dangerknown is not necessarily negligence.
Owen v. Hospital, 82 N. H. 497, 499; Piateck v. Swindell, 84 N. H.
402, 403, 404. The principlecommon-law invoked in Olena v.
Company, 82 N. 408, 414,H. that contributory negligence bars

hadrecovery, placeno in trial,this under the Federal Employers’
Liability Act.
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this caseinContrary contention,to the the evidencedefendant’s
law, soplaintiff’s negligencedid as a matter ofnot establish the

effect, or toan thatas to entitle the defendant to instruction to
awarded to therequired any damageshave thatone which would

53)(45 s.plaintiff by jury” A.,U. S. C.should "be diminished the
Cummings Railroad, 868, supra;on v. 364 Mo.that account.

Douglas Daniels, App. 1,v. 62 aff’d Ohio 641. See19,Ohio 135 St.
City 473; BradleyOil 61 v.also, Rivera v. N. M.Corp.,Ancient

231, 238; Piles,210 Co. v. 215Fowler, 237, RefiningS. C. Sinclair
exceptions requestssupplementalArk. The denial the469. to of

are overruled.
excepted relatingThe the exclusiondefendant to of evidence

plaintiff’s acceptanceto the of retirement benefits under the
Railroad Act. 45 TheA., 228, seq.Retirement U. S. C. s. et
plaintiff directtestified on that he releasedexamination after was

hospital appliedfrom the he the supervisorto defendant’s at Lowell
job,”for an “easier but toldwas that there was no work available

lighter employment.which was than his former He further testi-
fied the jobthat railroad had never him anyoffered a of kind after
the accident. Subsequently, chambers,in the defendant offered to
prove plaintiff’sthe ageretirement at sixty-six, “solely correctto

impressionwhat otherwise will be a false that the railroad refused
give job.”to ahim Later in the trial, the defendant examined the

plaintiff chambers,in and in the course of the examination offered
a signed plaintiffletter theby date 27,under of March 1953,
relinquishing rights“all to return to the service of the Boston &
Maine See (b).Railroad.” 45 U.S.C.A., s. 228b The letter was

germaneoffered “as being . . . any wagesto loss of 27,after March
1953.” It was subjectexcluded to exception.

concedes,The defendant now as it at trial,did the that evidence
plaintiff’sof the retirement was not admissible in mitigation of

the damages. York,New H. Ry.N. &c. v.Co., Leary, 2d204 F.
(1st461 1953);Cir. v.Sinovich Erie R. Co., (3rdF. 2d230 658
1956). CloughCir. See v. 94Schwartz, N. 138,H. 141. It is

evident that the retirement act precludedoes not employeea retired
from accepting further employment. See 45 A., (d).U. S. C. s. 228b
No evidence offered,was or claim made, that employment would
have been plaintiffoffered the had he not accepted retirement

It appearedbenefits. that the attending physician to whom the
haddefendant referred the plaintiff had advised it in July 1952,

that the plaintiff was “reportable to lightfor duty only.”
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wages,ofdamages for lossright to recoverplaintiff’sThe
depended upon establishmentretirement,before afterorwhether

theduedisabilityloss reason of tobyathat he suffered such
earning capacityoperated terminate aninjuriesIf toaccident. his

consequentthe loss washad,would havehe otherwisewhich
retirementincome thereceipt of unearned underunchanged by his

asthe defendantappears, byfar as the evidence offeredSoact.
1953,”27,March couldwages. loss of after“germane anyto . .

themitigation damages.in ofgermane only if to be consideredbe
its exclusion waspurpose,admissible for thatit was notSince

supra.Company,Sinovich v.proper.
consideringinhad the benefit of thatThe defendant instructions

long mightthe have continued at his work butplaintiff“how
the natureinjuries,” jury age,the the should consider “his offor

long ageperforming, mighthe and how a man of histhe labor was
acceptanceto do work.” Evidence of his of retire-continue such

tendencyhe was entitled had nobyment benefits to which statute
length time haveduring might engagedto establish the of which he

injured.hadgainful employmentin he not been The defendant’s
rulingsexceptions excludingto the the evidence are overruled.

theJudgment on verdict.

All concurred.
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