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soughtwasdefendanton theprocessService ofKenison, C. J.
Hampshire underNewinat his abodeleaving copyabyto be made

otherand“All writsthe state.process withinregulatingthe statute
leaving atorthe defendantgiving tobybe servedprocesses shall

in cases otherwiseexceptthereof,copyanhis attestedabode
” thethatplaintiff contendsThe510:2.RSAfor ....provided

face, con-on its isregularwasservice, whichreturn ofsheriff’s
the defend-bycontrovertedcannot beits truthfulnessandclusive

defendant contendsTheN. H. 55.Bradstreet, 99Clark v.ant.
that theandveritynot absolutereturn is ansheriff’sthat the

fromprecludedhe isthatconclusivenot farreturn is sosheriff’s
H.45, 99 N.Court RuleSuperiorin fact.showing his nonresidence
19Mugridge,79; v.Cobleigh, 13 N. H. Wendell614; Galusha v.

L. R.109; anno. 107 A. 1342.N. H.
return con­that a sheriff’s iscommon-law ruleThe ancient

(ClarkHampshire Bradstreet,v.retained in Newhas beenclusive
(49jurisdictions Col. L. Rev.supra) ofdwindling minorityand a

net cases.137) engulfingrule not a Draconian all136, but this is
Goldberg, H.Goodwin v. 85 N.The “rule is not an inflexible one.”

548, relates to the service of theinquiryThe fundamental549.
not return of service. This waswrit in fact and the sheriff’s

Alpine, Inc., 419,v. 96 H. 420:in Bissonnette N.demonstrated
return, however, writ,“It the the of theis not but service that

gives jurisdiction. byThe return evidence which themerelyis
that been In casecourt is informed the defendant has served.” that

jurisdictiona return wasdefective sheriff’s held to have conferred
insupplemented by showingwhen other evidence that service “was

also, Bank,fact made on” the defendant. See Mathes v. 62 H.N.
491; Clough Moore, 111,v. N. Hampshire63 H. 112. The New

uponcases relied theby allowingdefendant a toparty show non-­
supportedresidence are (tenta­theby Law,Restatement of Second

tive 1956), 77,draft no. 3, Laws,Conflict of s. comment d: “Effect
return. A judiciaf jurisdictionstate does havenot overof sheriff’s

an individual because a sheriff ofor other official the state makes
a statingreturn that processhe has served him with in the state.

state,Personal service in the and not return,the sheriff’s is the
jurisdiction.basis of The truth of the return may therefore be

questioned in a court of any state.” To the same effect see
Restatement, Laws,Conflict of 77,s. comment a.

If this were a case of first impression, consideration would be
given theto classic criticism of the common-law rule in Sunderland,
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281, casesReturn, manyThe Col. L. Rev. and theSheriff’s 16
Vaughn Love,which consider the rule archaic and unsound. v.

324 Pa. 276. However this is our theunnecessary since cases allow
defendant to In Galusha v. 13 H.Cobleigh,show nonresidence. N.

83,79, “plaintiff estoppedit was said that the not thebyis
showingofficer’s return from true residence the ofhis at time

service.” Likewise in v. 19Mugridge, 109, 113,Wendell N. H. the
provedefendant was allowed his Hamp-to nonresidence in New

shire with the court that “Wesaying think such evidence cannot
be regarded contradictingas the officer’sreturn.” do pauseWe not

the clarityto consider thisof observation since thethe result of
case is to the controversyallow beto decided on fact rather than

Superiorfiction. These cases and Court 45,Rule N. 614,99 H.
adequateare forauthority holding that the defendant was entitled

to introduce evidence hethat was a resident of aConnecticut and
Hampshirenonresident of New at the time of service.

Although the defendant’s evidence of nonresidence was admis-
itsible, does not thatfollow the Court requiredwas thereby to

grant his motion to dismiss. The onlyrecord discloses the motion
to dismiss and the in supportaffidavit thereof. It fails to indicate
that the Trial Court has committed error or has abused its dis-

incretion denying the motion to dismiss. LaMarre v. LaMarre,
553;H.84 N. Errol,Vidal v. 86 H.N. 585.

exceptions overruled.Defendant’s

All concurred.


