
317

Rockingham,
No. 4609.

Angelos a.&Kostrelos

v.

Highways.andPublicMerrill, WorksD. CommissionerFrank of

v. Same.W. CarkinCharles

May 6,Argued 1958.

20, 1958.Decided June



318

plaintiffs,E. Flynn,Thomas Jr. and Charles J. for theGriffin
furnished no brief.

Wyman, Attorney General, Waters,C. DeputyLouis Warren E.
(Mr.Attorney General, EngelDavid Engeland C. for theorally),

defendant.

Blandin, plaintiffsJ. The theirby petitions have inalleged
(now 257)thatsubstance c.1953,Laws 237 RSA ch. directed the

defendant Commissioner of Public Works and con-Highways to
a highwaystruct from Rochester, portion-ofSeabrook to a which
beshould the “Spaulding Turnpike”;known as that by vote of

September 30, 1953, the Governor approvedand Council “the
layout” portionof a Turnpikeof the Spaulding as proposed theby
Department of Public Works and Highways, and also voted that
“a service access road as a Class V beHighway will constructed
... by the on the[Department] easterly side of the northbound
lane .. . from which access to other possible.”fields is They

allegefurther that a duly appointedcommission by the Governor
and Council filed its return out“laying portion”that high-of the
way "including the service road” and awarding no damages theto
petitioners. petitionsThe allegealso that givenwere byreleases
the petitioners the rightsto State of their of proposedaccess to the
highway, in of agreementsconsideration by the provideState “to

free adjacenta road to . .. the easterly line”side of the highway,
to petitionerswhich the “shall have full rights of access.”

The defendant’s motion to dismiss was infiled advance trial,of
so that the issues presented uponturn the pleadings. Since the
petitions 1954,were filed in rightsno are byasserted virtue theof
provisions 1955,of Laws c. 304. See RSA (n)256:1 (supp.).

layingThe out and construction of limited access highways is
governed by RSA ch. 236 which had originits in 1945,Laws c.
188, Part 7. This statute for the first providedtime bymeans
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inhighwayfor aestaterealacquire title tocouldStatewhich the
236:2. Un-RSAor condemnation.by purchasesimple, eitherfee

Publicofform, Commissionerthepresentin itsder the statute
theto determinediscretionis vested withHighwaysWorks and

ques-including thehighway,proposedof theand naturelocation
236:3-5.RSAconstructed.shall beservice roadstion of whether

theproposed byhighwaytheneed forquestion publicofThe
andthe Governorofthe determinationis left toCommissioner

exist,, a commissionfound toIf such need isRSA 236:2.Council.
purchase,land, byeithernecessaryacquire theappointed tois to be

authorizing thelanguagestatutoryThecondemnation.byor
“layand toproposedin location“purchase land” thecommission to
thevestjudgment intended tonot in ourout the remainder” was

layoutwhat the shouldauthority to determineanycommission with
Council.vested in the andsuch Governorauthoritybe. Nor was

question Commissioner.solelyof that rested with theDetermination
to thesupra,. quoted language pertainingThe236:3-5,RSA

indicateintended to thatauthority merelyof the commission was
isacquire by purchase,the commission is unable to land itwhen

acquire requisite land byauthorized to “the remainder” of the
byin condemnation.layout words,or other

statute, apparent theanalysisFrom of the it is that Governor
and are vested no determine whether aauthorityCouncil with to

constructed,shall be highway”service road “as a class V or other-
wise, (RSAare publicbut limited to determination of the need
236:2) approval disapproval proposedand to or of the ashighway
by the Commissioner of Public Works and RSAHighways. 256:1.

theSimilarly uponconferredauthority a commission does not
extend layout,to determination of the merely acquisitionbut to the

land, by purchase byof or condemnation, requiredwhich foris
of the highway proposedconstruction by the Commissioner and

approved by the Governor and Council.
petitionsThus while the purportherein allegeto ofthe refusal

the defendant performCommissioner to plaina toduty construct
road,a service examination of the statutes discloses that he was

under duty.no such While it generalis the rule that the State
(Wisemancannot be sued without its consent State,v. 98 N. H.

393, 395, cited)and authorities it is well established petitionthat a
mightfor mandamus compellie to the Commissioner as a State

officer to exercise the discretion which the statute conferred upon
him and which his allegedmotion was However,vested in him.
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tohe failed or refusedin that hasallegation petitionno thethere is
Attorney-General Taggart, N. H.v. 66that discretion.exercise

See370-1; Attorney-General Littlefield,v. 78 N. H. 185.362,
251,Langtry,Carrick 99 N. H. 253.v.

anypetitions must be dismissed. WhetherIt follows that the
plaintiffs questionavailable to the under RSA 491:8 is aremedy is

not beenpresented and therefore considered.which hasnot

Petitions dismissed.

All concurred.
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