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them con-betweenconveyancetheto them andhardshipissue of
put thetoat sufficientleastrights of tenantsthenotice oftained
enforce-finding specificthatAinquiry.uponMetrodefendants

hardship wouldunnecessary notwould workof the contractment
was“If discretionevidence stood.as thewarrantedbeenhave

evidence the resultupon whatclearly appearnotit doesexercised
Because23,N. H. 27.Gerry Neugebauer,v. 83reached.”was

evidence,plaintiff’sof theentered at the closethe wasdismissal
present the defensesopportunityno todefendants have hadthe

equitableplaintiff’sThe issue theanswer. ofpleaded by their
upondetermined all theremain to beright conveyanceto a will

JohnsonCompany supra, 464. SeeDrew,Robinson v.evidence.
182,H. 189.Shaw,v. 101 N.

New trial.

concurred.Wheeler, J., sit;did not the others
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Booth, Wadleigh, Langdell, Starr (Mr.& Peters Starr orally),
plaintiff.for the

Green, Green, Romprey (Mr.& Sullivan Samuel orally),Green
for the defendant.

J.Blandin, The first issue which we shall discuss is whether
the filing of a certified check signed by the defendant’s attorney
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lieumember, inaattorney iswhich thefirm ofon thedrawnand
taking appealanupon hisJohn Naumdefendantthebond, byof a

Philipofthe willprobate ofaffirming thedecreeCourt’sthefrom
sectionTheRSA 567:3.compliance witha substantialwasNaum

bond, withgiveshallappealingperson“Theas follows:reads
paysureties, effect, and toappeal withhisprosecutetosufficient

superiortheagainst byhimawardedbeshallcosts assuchall
purposeobviousargues that thedefendantas theIt is truecourt.”

maywhichindemnity for all coststo furnisha isbondrequiringof
notappeal isevent hisappealing in thepartyagainst thebe taxed

goodis aspurposespracticalallcheck forA certifiedsuccessful.
Jur.,7 Am.thanperhaps better some.andanyas bondsecurity

be such a checksaid thatit cannot557, However,Banks, ss. 560.
party appeal-furnished thebysureties”“bond, sufficientwithis a

Though we arethe statute.meaning ofthe technicaling within
here,practicalmeet the situationthe statute toto construeurged

not the ofproperheld that is functionrepeatedly suchwe have
Legislature plainthelanguage of is andwhen thethis court

Exeter,AcademyTrustees v.as in this instance. &c.unequivocal
473, 478; Builders,H. Concrete Co. v. Bheaume 101 N. H.92 N.

exception originalIt the to dismissal59, 61. follows defendant’s the
v.appeal Smith, 33,the is overruled. Broderick 92 N. H.of 36.

question presented byA more is exceptiondifficult the executor’s
ruling Superiorto the of the Court that his failure to take his

(RSA 567:2)appeal sixty-daywithin the limit bywas caused
“mistake, misfortune,accident notor and neglectfrom his own

”. ... RSA In the567:7. supra,Broderick thecase, attorney,
although by registerwarned the probateof that his course was
unlawful, persistchose into it. Our court held that since he had
voluntarily chosen a dubious course when a opensafe one was to
him he could takenot advantage of the statute. In Beaudoin v.
Couture, 98 272,N. H. the attorney relied upon a custom of the
county register probatefor the of to enter the appeal, which he

dofailed to for some undisclosed reason. The parties to the litiga-
proceededtion the assumptionon that the appeal was properly

taken for some beforetime the error was discovered. In that case
the court held there was accident, mistake or misfortune and
permitted the entrylate of the appeal.

presentThe case seems quitenot to fall within the oforbit
either of these Here,decisions. although the statute was not
complied with, it could be found attorneythe uponrelied a Superior
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from theand also on wordbonds,permitting cashCourt custom
equivalent, certified checkor its athat a cash bondprobate office

theaddition,sufficient. In(7 Jur., Banks, 557, 560),ss. wasAm.
go thethe defendant who was about to toattorney testified that

moneyhimso,thereafter did sent theEast, shortlyNear and
norpremium suretyneither the on a bondpaybecause he wished to

Inimpose asking signthem with him. all thebyon his friends to
finding Superiorthe thatsay of the Courtcircumstances we cannot

appealtake due accidentthe defendant's failure to his was to an
neglect the reason.clearly beyondand not his own is bounds of

Couture,v. 272,Beaudoin 98 N. H. 275. The Court had an
upto size the entire situation which we do not have.opportunity

weight (McLaughlinIts entitled greatdecision is to v. Union-
Leader, plaintiff’s492, 499), exception99 N. H. and the becannot
upheld.

Court, indicatingThe Trial after holdfirst to counsel it would
to the later ruled thatcontrary, appealto allow the it was
necessary for the defendant to introduce “some evidence” that to

appeal “'injustice”deny specifiedhis bywould cause as RSA
567:9, appearwhich reads as “Iffollows: it the petitionerthat

neglectedunreasonably appeal,has not injusticeto and hasthat
been by appealdone the decision of judge,the the shall be allowed

”.. . . rulingThis was plainly Fogg,correct. Matthews v. 35
H. 289; Petition,N. 532;Moulton’s 50 N. H. Broderick v. Smith,

92 N. H. 33. exceptedThe defendant to this ruling of the Court
rulingand also reopento its that it would the case and thelimit

hearing singleto this issue. An examination of the record discloses
that the defendant’s did state theattorney hearingat before the
Superior Court on the issue of whether there had accident,been
mistake, etc., that all he wished to introduce was evidence relative
to whether there had been such a mistake. However, later in the
hearing, the Court said it intended to rule that no evidence was
necessary on the merits of the defendant’s case. We find no abuse
of the Court’s discretion in ruling that reopenit would the case
and limit the issue in hearingthis since presumably the entire
appeal will eventually be tried in full. It is axiomatic that such
procedural matters are customarily within the Trial Court’s dis-
cretion. LaCoss v. Lebanon, 78 N. 413;H. Glidden v. Brown,
99 N. H. 323, 326.

plaintiffThe finally argues sincethat the defendant was avail­
able at the onhearing proofthe of the will in solemn form,
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Superiorreopenedthe case should be in theis reason whythere no
Superior indicated ithear this witness as the Court hasCourt to

The claim in essence that the defendantplaintiff’sdo. isintends to
the“injustice” probate court,was done the thatbymust show

washearingrecord of the before that tribunal shows no error
tocommitted, improper Superiorand that it would be the Courtfor

single uponhear “biased and makenow a witness” a determination
plaintiff.such evidence adverse to the It thatis well known often

hearings probatein before the court the contestant does not choose
putto in all his evidence. In probatesuch circumstances the court

nothingon the evidenceproperly However,rules before it. we find
followingin our decisions to indicate that by proceduresuch a the

rightcontestant forfeits histhereby to endeavor make ato out
proper appealcase for an under 567:7, contrary,RSA 9. On the
the cases demonstrate that right appealthe of under isthe statute
subject to no such Petition, 532,limitations. Moulton’s 50 N. H.
537; Smith,Broderick v. 92 N. H. 33, 38. All that necessaryis
is for the contestant to furnish “some evidence tending to theshow
truth of allegations importantof questions law fact.”of or[his]
Id., 38. It plaintifffollows that the nothingtakes by exceptionhis

rulingto the that the case should reopenedbe procedureand to the
adopted by the Court. appearsThis disposeto of all issues of
merit, theand order is

Exceptions overruled.

All concurred.


