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Arthur E. Porter (Newand (Mr.Brothers York), PorterShereff
and Mr. Louis fororally), the plaintiff.Shereff

Sulloway, Hollis, Godfrey & JosephSoden and S. Ransmeier
(Mr. Ransmeier orally), for the defendants Public Service Company
of New Hampshire, its directors president.and

Sheehan, Phinney, Bass, Green Bergevin■& and Richard A.
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Transit,ManchesterMorse for the defendantMorse orally),{Mr.
Inc., president.and its

minoritybrought abyderivative suitC. J. This is aKenison,
transportationtheseeking to rescind the sale ofstockholder

thegrounddamages the thatby the defendant and for onbusiness
imprudently.illegal fraudulently, negligentlymade andsale was and

systemOriginally operatedthe an electric street railroaddefendant
changein the of the of time this wascity Manchester. With

tosoughtinto operationconverted a motor bus and the defendant
totransportationsell operationsthis business and confine its

operating negotia-of an electric company.those After considerable
the plaintiff,tion with the Transit,defendant Manchester Inc. and

others, the Hampshiredefendant Public ofService NewCompany
decided to sell the transportation thebusiness to Manchester
Transit, Inc. This transportationtransfer and sale the businessof

approvedwas theby ofboard directors of the defendant Public
Service ofCompany HampshireNew and the Utilitiesby Public

butCommission, it was not submitted abyto or authorized
stockholders’ vote of the defendant company.

QuestionI. 3 rulingtransferred without whether theis absence
of an authorizing stockholders’ vote made the of the transpor-sale
tation illegal. questionbusiness depends primarilyThis in turn
on the givenconstruction to be RSA the374:32, particularlyand

portionitalicized whichthereof, asreads follows:
“Corporate publicauthorization. If such utility, or the other

party any ayidto such transfer, contract,lease or corporationbe a
the commission shall public goodthat the so requires, suchif find

transfer, lease or contract shall first be byauthorized the vote of
two thirds of the shares of the capital stock of each of the

corporationsinterested present and voting meetingsat duly called
to consider the subject; and all statutes regulating, protecting
and determining rightsthe a dissentingof stockholder of a railroad
in the case of a lease or union with another railroad beshall
applicable, rightsand the anyof stockholder of corporationsuch
dissenting from such transfer, lease or contract, if the same shall
be authorized as above provided, regulated, protectedshall be and
determined by such statutes.”

The plaintiff claims that the ofwords the ambiguousstatute are
to the extent that it could mean on the one hand that the transfer
must be authorized by a vote of the stockholders if the Commission
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on thetransfer, ortherequiresgoodpublicthethatdetermines
voterequire a stockholders’maythe Commissionhand, thatother
therequiresgoodpublicthat thedeterminesCommissionif the
theinterpretation ismandatoryargues that theplaintiffThevote.

permissivethecontends thatthe defendantproper one while
unnecessaryit isinstanceone. In thispropertheisinterpretation

in the statutewordsspecific italicizedtheexaminemeticulouslyto
judge”the baffledlast resort ofdictionaries, thethegoor "... to

234) legislativethesince223,S.(Jordan DeGeorge,v. 341 U.
permissivethat it isdemonstratesclearlyof the statutehistory

mandatory.rather than
required apropertypublic utility1953, anyto transfer ofPrior

In that SenateL., yearR. c. s. 30.the stockholders. 289,vote of
176) words which(Laws the italicized1953, c. insertedBill 86

(1953) 195.Senateappear in RSA 374:32. Journal of thenow ¶.
21,AprilforJudiciaryIn the Committeethe records of Senate
ofState, purposethe1953, filed in the officeof the ofSecretaryas
inhave doneBill follows: “What weSenate 86 was described as

bychapteramend 289this bill is to sect. 30 of Laws][Revised
vote stock-onlyit so have have a two-thirds ofrevising you to

public goodthe that the soholders where Commission finds
requires.” purposeThe of the amendment to what is now RSA1953

the have374:32 was to allow Public Utilities Commission to
permissivediscretionary and to determine when a stock-authority
required public good.voteholders’ was for the The Commission

appeared supportalso in theof amendment and so understood its
purpose. If the thewords of amendment themselves createdby

purposesome theambiguity, and intent the amendment madeof is
by legislativecertain its history. RSA 374:32 contains no manda-

requirementtory that utilitya transfer of any property bemust
approved by a stockholders’ vote. Such vote onlya is necessary
in those cases where the Public Utilities Commission finds “that

publicthe good requires.”so RSA 374:32.
It is contended that such a statute is unconstitutional as an

delegationunlawful legislativeof power to an administrative
agency. phrasesAdmittedly “public good” “publiclike and con-
venience and necessity” are broad theybut are lawful standards
which are appliedconsistently publicand sustained in utility
regulation. &c. Co. v. State, H. 539,77 N. 540. It comesGrafton
too late in the constitutional day say “public good”to that is an
unlawful standard for public utility regulation. Davis, Adminis-
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490,N. H.(1951) 2; State,&c. Co. v. 77trative ch.Law Grafton
H. 5.508; Mfg. Company,v. 98 N.Chicopee Co.

authorizing vote not makedidThe of a stockholders’absence
illegal and thetransportationthe businessthe sale or transfer of

"no.”questionanswer to 3 is
plain­is theQuestion rulingII. 1 without whethertransferred

under RSAdissentingis relief as aonlytiff limited to stockholder
question isalso, The to this374:32. See RSA 367:27. answer

there“yes” Company,in of Perkins v. 90 N. H. 534. Whileview
aforremedya of as the statutoryis conflict to whetherauthority

(13 Fletcher, Corporations,dissenting Cyc.stockholder exclusiveis
(19435893 rev. ed.)), statutorys. the Perkins decision held thethat

remedy of stockholder was Theredissenting utilitya exclusive.
statutoryhas been no change giving dissenting stockholders

additional in equityremedies and the Perkins case has been
followed. Hackett Railroad,v. 95 N. H. 45.

The argument dealing dissentingis made that here we are awith
stockholder who alleges and theillegality fraud and therefore
Perkins is controlling.case not There policyare considerations

supportwhich may jurisdictionsthe view of several that the
statutory remedy dissentingfor in of allegedstockholders cases
illegality and fraud should be alternative and not exclusive.
Developments in Litigationthe Multiparty in the FederalLaw —
Courts, (1958).71 Harv. L. 877,Rev. Ballentine, Corpora­966-967
tions, s. 298. LegislatureHowever our provisionhas made forno
alternative jurisdictionsremedies. Other formerlythat allowed
alternative inremedies inequity involvingcases illegality and
fraud seenhave fit provideto specifically statutorythat the
remedy beshall Note,exclusive. 47 Mich. L. Rev. 1010. Cf.
Hornstein, The Death Knell of Stockholders’ Derivative Suits in
New York, 32 Cal. L. 123. expressedRev. The policy in Perkins in
1940 has been by Legislatureadhered to the timesince that by
re-enactment of the statutes which limit the theremedy to statute
in all cases. “To publicsecure the interest that the transfer be
made, the utility specialstatute acreates and remedyexclusive
for all objecting unwilling acceptstockholders to their contract
rights, and the isremedy regardlessenforceable of the unfairness

”of the transfer as themto . ... Perkins v. Company, 90 N. H.
534, 540. If additional remedies are desirable in special cases, the
policy must be in publicindicated the utility statutes.

III. Question 2 transferred requiredas an ifonlyanswer
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has notthereforeandnegativein theanswered1 werequestion
considered.been

transportationtheofsaleandtransferhold thatwesummaryIn
a stock-tofailure obtainof theillegal becausenotwasbusiness

CommissionUtilitiestheby Publicrequirednotvote whenholders’
exclusive.is374:32under RSAremedyplaintiff’sthethatand

Remanded,

All concurred.

Carroll,
4660.No.

Sibley.Rudolph A.v.Frank A. Richardson

4,June 1958.Submitted

July 1,Decided 1958.


