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Loughlin Loughlin orally),Danais and Martin F.Danais & {Mr.
plaintiffs.for the

(byFrancis Roche brief and for theorally),J. defendant.

question plaintiffsJ. before isBlandin, The us whether the
damageare the by grading, or,entitled to done all the as the

claims, toonly bydefendant that caused the change from the
original grade, notice,of which they grade.curb had to the new

precise questionThe appeardoes not haveto been decided in this
state, and jurisdictionsdecisions from other depending on different

policies persuasive.andlaws are not
disputedIt is anynot that of theliability municipality whollyis

statutory. Berry,Waldron v. 51 N. H. 136. It inoriginhad its
1848,Laws c. 725, and unchangedremains upin substance to the

present Keatingtime. v. Gilsum, 86;N. 84,100 H. Perr­otto v.
Claremont, 267,101 N. H. present (USA269. The 245:20).statute
reads “If repairingas-follows: in highwaya theby authority of
the gradetown the is raised or lowered . . . whereby damage is
occasioned to any estate adjoining, the seléctmen, applicationon

”in writing of the owner, shall . . . assess the damages . ... The
plaintiffs claim the interpretation of the statute was settled in their

by Hinckleyfavor the case of v. Franklin, 69 N. H. 614. There
the court held that a- landowner uponwho built a lot abutting an
ancient highway was entitled damagesto for the subsequent con­
struction of a alongsidewalk the inhighway front of her home.
However, in that case it does appearnot that any grade had ever
been legally established or that plaintiffthe had any anynotice of
contemplated change prior to acquiring the property. In these
circumstances, the court properly reasoned that she could rely on
the natural condition of the area existing between the road and her
property boughtshe it.when We believe this case is clearly
distinguishable from the situation plaintiffsus wherebefore had
notice theof duly gradeestablished of the highways abutting
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liabilitydecisions,ourUnderpurchased.theybeforepropertytheir
in thegradechange ina“byariseonlywouldplaintiffstheto

(Em­layout.”originalin theestablishedwaswhathighway from
ofcityThe79,H. 81.N.Laconia, 78v.Lockesupplied).phasis

extent.to thisliableit isthatconcedesManchester
andsewers, pavements,that sinceargueplaintiffsHowever, the

fromthe delayin view ofalsoin, andputbeenhadhydrants
made,ground wasthechange onactualanybefore19551951 to

quoof the statusmaintenancetherely onrighta tothey had
the actualcauseddamages byforcompensated fullybeand should

in contention.theirThere is forcegrade.of theestablishment
grade giventhe recordthatpoints outHowever, defendantthe

rightthe had acitywhatthem ofnotice toplaintiffs wasthe
expected to do whenbereasonablymightitand whatto do

H. TheClaremont, 101 N. 267.P­err­otto v.occasion arose. Cf.
alwaysmatter it is notpracticalas athatfurther assertsdefendant

immediatelyto dootherwise, cityfor aorpossible, financially
it conform to themakenecessaryroad tothe work on aall

Considering the situation as aplan.originaltheofconditions
previousthe statute and ourhistoryof the oflightin thewhole

79, Vaughn v.Laconia, 78 N. H. andit in Locke v.construction of
interpre­believe the defendant’sDurham, 81, 83,93 N. H. weNew

appears Legislaturethat thecorrect. ItRSA 245:20 istation of
change in thedamages bylimit to those caused aintended to

purchasersof are bound takegrade which toduly established
notice.

here hardshipIf it be said that the situation works a onmay
plaintiffs, apparent balancingit that the issue thethe is involves

municipalities rights. matter,with individualinterests of This
practicalinvolving many factors,as it does consideration of is

legislativepeculiarly province.within the In such cases courtour
acceptedhas adhered theconsistently to well view that it is for

the decideLegislature theyto what course wish to follow.
AttorneyChronicle &c. Pub. Co. v. General, 148,94 N. H. 151.

The order is

Judgment plaintiffs Landry $2,300.thefor for
Judgment plaintiffsthe $150.for Stefens for

All concurred.


