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McLane, Carleton, Graf, Greene & Brown and B.Jack Middle-
(Mr.ton Middleton plaintiffs.for theorally),

Louis Wyman, Attorney General,C. and Jarlath M. Slattery,
(Mr.Assistant Attorney General Slattery orally), for the

defendant.

Wheeler, questionJ. presentedThe is whether, theon basis
of pleadingsthe agreedand the us,facts before the plaintiffs are
entitled hearingto a on the petitionsmerits of their thein court
below.

plaintiffsThe concede that it is elemental law that the State
cannot be sued without its consent. It is pointedfurther out that
these actions notdo seek to interfere with the official discretion
of the upondefendant but rest chargethe powers.of abuse of
Philadelphia Co. Stimson,v. 223 U. S. 605; Larson v. Domestic

Foreignand Corp., 337 U. plaintiffsS. 682. The contend that the
acts of the defendant were arbitrary, capriciousunreasonable and
and beyond his andauthority therefore ultra vires. If these
allegations are true'in fact, the acts are notdefendant’s those
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relief.equitabletoentitledplaintiffsthe areandof the State
348;346,H. WisemanBoard, 89 N.ResourcesConway v. Water

256,H.Merrill, 99 N.397; v.393,H. WisemanN.State,v. 98
317, 319.Merrill, 101 N. H.Kostrelos v.261;

ofownership enjoymentandtheinterference withWhatever
was occasionedmay have sustainedplaintiffsthepropertytheir

byauthorizedhighwaya accessof limitedthe constructionby
gives the Governorchapterof(supp.)2 saidch. 236. SectionRSA

lay out limitedcommission toappointto aauthorityand Council
public oracquire property,powersbroad tofacilities withaccess

gift,air, lights, byview, and“including rights access,ofprivate
” said3 ofpurchase condemnation . Sectiondevise, or

High-Public andin the Commissioner of Workschapter invests
design facilitylimited and toany“to accessways authorization

trafficbest theprohibitor as to serveregulate, restrict,so access
is intended.”facilityfor suchwhich

language the statute that the soleapparentis from the ofIt
the and Councilappointed bythe commission Governorduty of

purposes. to determineacquire highway Authorityis land forto
theshould be rests with Commissioner oflayout solelywhat the

is underHighways,Public Works who furtherand authorized
highwayand restrict access to asregulatesaid section 3 to such

supra.requirements Merrill,traffic demand. Kostrelos v.
plaintiffsagreedThe statement of facts recites that have been

pointsgranted propertythree of access to their on the east
recitingside the the thathighway. Beyondof conclusions the

wholly inadequateof the Commissioner “isaction for [their]
great hardshipand “constitutes a and unreasonableneeds” cur-

rights petition alleges...” thetailment of no facts[their]
provedif that the Commissionerwhich would establish abused

face,bythe vested in him the statute. On theirdiscretion the
the bywithin vested in himauthoritydefendant’s acts were the
supra.v. Merrill,statute. Wiseman

Bills dismissed.

Blandin, J., absent;was the others concurred.


