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—plaintiff Hampshirethis it either New orwhere” for was
nowhere.

applicationIt that of the doctrine nonis true the of forum
depends upon particular upon thelargely the facts andconveniens

Driscoll H.Railway,discretion of the Trial Court. v. 71 N. 619.
Second, Laws,the commente,of Conflict of s. 117Restatement Law

(tentative 1957).4,draft in thisWhere, case,b no. as the record
inonly Hampshire,discloses a forum New the Court correctwas

application of the nondenyingin the doctrine of conveniensforum
supra,as a of v. Company,matter law. Jackson 343.

failingThe in expressCourt committed no error to make
factfindings requestof since the defendant did not them before
of the Mercysubmission Sisters v. 93Hooksett,case. N. H.of

301; Hampshire Savings Bank,New Bank v. H. 326;93 N.
RSA 491:15.

exceptions overruled.Defendant’s

All concurred.
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&Goodnow, Ayer Reynolds (Mr. ReynoldsArwe and John M.
orally), plaintiff.for the

BlodgettMaurice M. (by orally),brief and for the defendant.

defendant,Blandin, questionJ. The before us is whether the
corporation, possession plaintiff’swhich held premisesof the from

29, 1955,July purchasedwhen he them at sale, Mayforeclosure to
21, 1956, express agreementwithout any payment rent,as to the of
is liable for the thereasonable value of use occupationand of the
property period.for this Unquestionably, from July 29, 1955, to

12, 1955,December agreementwhen an to andbuy sell was
theconsummated between parties, the holdingdefendant was

property which, its ownby admission, belongedit knew to the
plaintiff, it derivingand was the occupationbenefit theof use and

it any agreementof without itthat might so. RSAdo 540:1
provides: “Every tenancy or occupancy shall be deemed to be at
will, the payable uponand rent demand, unless a different contract
is shown.” Here no different contract was shown, inand all the
circumstances we believe the Court could properly recoveryallow

a period.of reasonable amount for this Woodbury v. Woodbury,
11, 22,47 N. H. 23; see Plummer v. 52Currier, H. 287,N. 296. The

Court could also have obligationfound “an arising ofout the
equitable doctrine (Sibleyof restitution” Oil Co. v. Stein, N.100 H.

357)356, permittedand uponrecovery that basis.
As the periodto from December 12, 1955, to May 21, 1956, the

defendant claims it cannot be liable agreementbecause its to buy
of 12,December which was later performed, concludes the parties
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fortrespassin orrecovertoplaintiffright of theanyand that
the deedsandagreementthismerged inoccupation wasanduse

it.pursuant togiven
question“apresentsand deedsof lettersinterpretation theThe

in thedeterminedfact,” to beofquestionis aintention, whichof
Co., 88 H.v. Insurance N.Barnardthe circumstances.light of all

Trialthebyin instancethe firstIt be decided292, 293. is to
In of the cor­463,N. H. 465. nonev. 99Ray,NewcombCourt.

consummatingleading up andparties totherespondence between
subject ofin the was thesell, deeds,norbuy andagreementthe to

correspondencein The andway.to anyor referredrent mentioned
defendant,do that thecircumstances, however, plainlyshowthe
that it beplaintiff, the one who was anxiousnot the wasand

running there,Itproperty.on the was a schoolallowed to remain
thebuildingsinsurance on the defend­theplaintiff payingthe was

had the use of a substantialthe defendantoccupied, andant
plaintiff until deedspaynot to to the the wereit wasbalance which

theFebruary, 1956, plaintiffin the tobywrittenpassed. Letters
taxes,requested paythe latter insurance sincedefendant, that and

property, uponthe defendant’sthe benefit of and thegettingit was
attorneyheplaintiff suggested mightthat have hisrefusal, the

Theoccupancy.the Court was at tolibertyfix the value of
correspondence consistently with an ofinterpret this intent the

compensation the defendant,from and inplaintiff anyto claim
facts,event, the of the it cannot be alightin all said that as

plaintiffletters barred from Therecovery.matter of law these the
weight portions correspondencebe of theto attached to various

possibleresolving questionthe of as toand contradictions the of
circumstances,intent for the Trial Court. In all thewere dowe

compelledthe find, law,not believe Court was to as a matter of
partiesthat the intended their contract to terminate the defendant’s

intent,Inobligation pay. findingto the absence of a of such an
the be liable under RSA fordefendant would 540:1 the reasonable

occupation premises.its and the Furthermore,value of use of in
reaching applicableits decision the Court could have considered
the equitable principles Sibleyof restitution. Oil Co. v. Stein,

356, 357;100 N. H. Restatement the Restitution,of Law of 1.s.
The authorities cited theby defendant, such as Dennett v.

Fair Co.,Penobscot 425,Ground 57 Me. to establish that one who
occupies purchaseunder a contract itproperty and whoto. later
completes his agreement, is not liable for use and occupation, are
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present In the Dennettdistinguishableall from the situation.
plaintiff owner,to the the Court wascase, recoverywhile denying

point “implication”refuted thatanyout that the factscareful to
too, question anySo,the to rent. the of whetherpayvendee was

mergedprior of the defendant here rent inobligations payto were
(57 pp. 1069)S., Merger, 1068, againthe J. resolves itselfdeeds C.

the parties byone of the intent of to be determined aninto
light surroundingtheof letters and deeds in theexamination of

Merrill, 256,facts. Wiseman v. 99 N. H. 258. The has hereCourt
their contrary defendants,found intent to the contention the orof

find any parties,rather has failed to that there was intent of the
expressed impliedor in the deeds and correspondence, that the
defendant should no rent.pay

upholding finding,While this and the Court’s basedconclusion
upon it, wish to make itwe clear that not sowe do do in
derogation of generalthe occupier premisesrule that an of under

purchase,contract to completeswho later his is ordin-agreement,
not liable for rent thearily to owner. In short, holdingour is

limited theto facts of appearsthis case. This disposeto of all
exceptions of merit and the order is

Judgment on the verdict.

Wheeler, J., sit;did not Duncan, J., in part;dissented the
others concurred.

Duncan, J., dissenting part:in I concur in the reachedresult
by so much of the foregoing opinion as plaintiffwould award the
Compensation use occupationfor and by the priordefendant to the
agreement of December 12, 1955. Woodbury v. Woodbury, 47

11,N. H. 23, 24. ISee, American Law of ss.Property, 3.32, 3.36.
However I dissent holdingfrom the that liabilitythis extends to

periodthe after date,that when the posses-defendant continued in
purchasersion as under a purchasecontract of containingand sale

provisionno for the payment rent, pursuantof and which itto had
made a paymentdown $10,000,of of $3,725which towas be
“forfeited as liquidated damages” in the event of default on its
part. Williams v. Noiseux, 43 388;N. H. Parks v. Company, 94
N. H. 454. See Woodbury v. Woodbury, supra, 22; III American
Law of Property, s. 11.34. Under these circumstances, RSA 540:1

application.can have no Williams v. Noiseux, supra.


