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(Mr.Burns, Calderuiood, Bryant Hinchey Hinchey& orally), for
plaintiffs.the

Hartnett,Charles F. B.Fisher, Parsons & Moran Pauland
(Mr.TJrion Hartnett for theorally), defendants.

Lampeón, J. The specifications, which were madeexpressly a
part agreementthe contractor,of between the and theowners
required the furnish, completionlatter to on request, a bond
“guaranteeing completionthe theof work and materials involved
in this contract.” This bond was to be “retained duringhimby

periodthe of the responsibility of the .contractor under . . Guaran-
guarantee providedtee.” The clause that “the contractor shall

yearguarantee the periodwork for a of one from the date of
acceptance, during periodand that shall goodmake at his own ex-
pense imperfectionsany faults or that arise due to indefects
materials or workmanship.”

Such a bond was furnished with defendant Renaud as principal
and defendant Century Indemnity (hereinafterCompany referred
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performance of theguaranteedas It thecompany) surety.to as
referred towasthe Paisners and Renaud whichcontract between
bond wereconditions of thepartmade a of the bond. Theand

lossagainst anythe-Obligee(s)Principal indemnify“that if shall
Principalof failure ofdamage directly arising by reason theor

to beobligation. . then thisperformto contract .faithfully said
full force and effect.”void,null and otherwise to remain in

on theconditionedas in this a bond refers to and iscase,When
become aperformance specific agreement the latter’s termsof a

togetherbe aspart the and the instruments should readof bond
35, 36;v. 86 9 InsuranceKenney Barry, Appleman,a whole. N. H.

BogosianPractice, p.s. v. 99 N. H.5276, Fine,Law and 70. See
340, performancebond the faithfulBy344. its terms the insured

by companyof the Renaud. Thus the of the asliabilitycontract
is the underprincipalcoextensive with that of Renaudsurety

specifications. Lavignethe contract and v. 87 N.Lavigne, H.
223, 225; 9 Jur., Building 88,Am. and Construction s.Contracts,
p. 57; Appleman, op. supra9 p.cit. 72.at

eveningThere was evidence 26, 1952,that on the Novemberof
fromhot water leaked a living plaintiffs’convector in the room of

coveringhome with water the it, diningfloors in the room and the
hall. floors, carpetfront The the wall-to-wall and the underpad-

in thoseding damagedrooms were thereby. There was evidencealso
happenedthat the leak particular jointbecause “this questionin

had been poorly soldered.” It could be found theon record that the
damage arose “due to defects in . workmanship.”. . Under the
previously guaranteementioned specificationsclause in the the
contractor was to good“make expenseat his own any faults or
imperfections that arise due to defects” within one year from the

acceptancedate of of the plaintiffs.house by the
generalIn agreementthe pertaining to the construction of this

house executed theby parties, Renaud was expressly designated as
the contractor. The guaranteeabove clause was incontained that
part of the specifications appliedwhich to the contract generally
and by its obligatedterms the contractor. The Court ruled
correctly that even though one McCoole, a plumbing and heating
contractor, installed the heating system generalRenaud as the
contractor was partythe bound by the guarantee.above Perry v.
Company, 99 H. 451,N. 453.

In ascertaining the meaning of this clause “the true test is
partieswhat did the mean by the language they employed.”
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226.Contracts, s.Restatement,558;557,Green, N. H.67Kendall v.
shouldspecificationsand theagreementthe answer theatTo arrive

123, 129), and68 N. H.(Smith Furbish,v.a wholeasbe examined
beusuallywouldmeaning whichthelanguage givenusedthe

upon it.actingreading andgeneralinpersonsitgiven byto
Bank v.Nat.61; CitizensCo., 59,H.92 N.v. InsuranceDover

393.N. H.Hermsdorf, 389,96
of“Protectionclause entitledunder aspecifications,theBy
all“provide and maintainrequired towasPublic,” the contractor

persons fromprotect allfully... tonecessary guardslegal and
“bepersons property” andeither their ordamage injuryor toloss,

occurloss, damage injuryoranywholly responsible should
hishimself,incompetenceor ofneglect,the carelessnessthrough

good anyHe to “makewas alsoemployees.”sub-contractor or his
mayproprietors whichneighboringtheinjury propertyto the of

carryHe was tothe construction of his work.”be caused by
. andcompensation insurance . .“public liability and workmen’s

againstthe all loss oragrees protecthe himself and ownersto
employees public.”or thedamage by accidents to

provided byfurnishedspecifications “anyThe also that work
workmanship,or orcontractor which is defective in materialthe

drawingsin the andboth, or which is not accord withfully
rejected bespecifications immediately. . . will be and shall tom

replacedand remade .... work disturbeddown, Anyremoved and
change expensetheeffecting the shall be restored ... at of thein

providedfurther that included in“anycontractor.” It was work
injured during periodthe of anythis contract fromconstruction

good expensebe made at the of the contractor.”cause shall
interpretation language guaranteeA fair the of the clause inof

specificationsthelightand in the of as a whole theitself leads to
partiesThefollowing generalconclusions. intended that the

contractor, Renaud, good by replacement repairwas to make or
any any part buildingsdefective work or materials as well as of the

subjectdamaged replacement a of such defectiveor to as result
Stephen,materials. v. 80,work or Francoeur 97 N. H. 81. The

indamage done to the floors this case is within category.this
They intend, however, guarantee imposedid not that the would on

good damageRenaud the to make for contentsresponsibility to the
placed in occupantsthe home the theby rugsuch as and under-
padding. Brothers,Johnson v. Waisman 93 H.N. 133.

There support findingwas evidence to a that Renaud did not
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applied theguarantee toprovisions the ascomply the ofwith
tohaving contractedHence the companyfloors.damage to the

directly“against any damageloss orindemnify the Paisners
performfaithfullytoPrincipalof the failure ofarising by reason
Renaud,plaintiffs alongbe liable withsaid contract” could found to

Morrisonproperly proceed againstcould both.plaintiffsand the
280.Bank, 253,v. 65 N. H.

supervise theThe fact that the architect did not construction
contemplated the aspecificationsas in was not suchwas first

change theliabilitymaterial in the contract as to affect the of
changeespecially placesince this execution ofsurety took before

the by Arant, 67, pp. 278,contract Renaud. See s.Suretyship,
279.

(2)Paragraph gave rightof the bond suretythe the to secure
performance of contract daysthe within thethirty receiptafter of

ofnotice default. Since the positionthecompany takes that there
no responsibilitywas on the paycontractor itself to repairor or

damagesfor any of the plaintiffsclaimed theby fail to howwe see
any plaintiffsfailure giveof the to the company such notice could

prejudicedhave orit can relieve it liability.of Therrien v.
Maryland Co.,Cas. 180,97 N. H. 182. Defendants’ formotions
nonsuit and directed verdict were properly denied.

We have considered all of defendants’ exceptionsother which
incould bearany way on the issue of and have noliability found

error. As separatedthat issue can be from the damagesissue of
appearsand it clearly that it was in no way byaffected error as

to damages, the liabilityissue of need not be retried. Moulton v.
Langley, 81 N. 138, 139, 141;H. Hadleysee v. 100McLaughlin,

497,N. H. 503.
impossibleAs it is to determine partwhat of the verdict was

improperly awarded damagesfor to the rug and underpadding, the
whole verdict must be set aside and the case remanded for a
determination of the amount of the damages theto floor.

questionThe expertof whether testimony theas to cost of
repairing damagethis is admissible when based on an examination
by the witness some years after the incident comemay up on

ofretrial that issue. This fact may affect the weight of the
testimony but does not make it incompetent as a matter of law.
Ricker v. Mathews, 94 N. H. 313, 317.

Remanded.
All concurred.


