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trulyto beproceedings, so assoughtthe in thesedegree from uses
use, application forhisincidental to residentialsubordinate and

Zoningv.Fiorillabe entitled to consideration.permitsuch a would
Smith, 119Thompson v.144 Conn. 275. SeeAppeals,Board of

13,A. L. R. 127.488, 508; anno. 168Vt.
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plaintiffs.Millimet Millimet for theorally),Devine •& {Mr.

Kerrigan fit Hamblett David C. HamblettHamblett, {Mr.
theorally), for defendant.

Blandin, plaintiffs petitionJ. The base their for rescission
“(a)quo grounds: Fraud,and restoration to the thesestatus on

misrepresentation or mutual mistake inof fact connection with
(b)gasthe excessive the business,valuation of and violation of a

obligationfiduciary part accountant,on the of the who thewas
principal positionarchitect of the entire andtransaction, whose
was well known to the defendant and used her forby her own
benefit.”

The generaldefendant contends that ruleas a rescission for
mutual mistake, ormisrepresentation, fraud is not a matter of
right, but is discretionary with the Court. We believe this
correctly thestates law. Cotton v. 82Stevens, 105, 109;N. H.
2 Story, Jurisprudence (14th ed.)Equity 1026;s. 12 J. S.,C.
Cancellation of Instruments, s. 3.
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causes, it mustabovegrant anyIn rescission of theorder to for
butexists,,leastgeneral appearrule that at oneonlyas a not

(Record 89 N. H.Company,v.damagethat has resulted Trust
defendanthardshipundue on the1, 8-9), that there will not be

(Johnson 188) can be182, partiesthat theShaw,v. 101 N. H. and
supra. Theplaced v. Trustquo. Company,in statu Record

reasonableof “is a matter sound andgranting alwaysrescission of
in exercise which dis­part Court,discretion on the of the the of

accordinggrantscretion it or relief to thewithholds circumstances
Inparticular 194,of v. 96 N. H. 200.Duff,each case.” Bourn

granted all theshort, onlyrescission can be when in circumstances
appears right just partiesit to Oullette v.and to the do so.

Stevens, 109;Ledoux, supra, Black,92 N. H. 302. Cotton v.
;Rescission and Cancellation of s. 644 2Contracts, Story, Equity

(14th ed.)Jurisprudence ss. 1026-27.
In support position, plaintiffs urgeof their the the Court’sthat

is in scope. Theydiscretion narrow that askedtheystress for
only, they rightrescission and alone have the electtheythat to

their remedy, having so,and that done the Court erred as a matter
of granting damageslaw in refusingand We believerescission.
there are conclusive these place,answers to claims. In firstthe

previously pointedas out, it is that theaxiomatic Court’s discretion
is not as as the plaintiffscircumscribed hold,would have us but is

flexible,broad and the latter quality distinguish-especially being a
ing 1 Jurisprudence (5th ed.)feature of equity. Pomeroy, Equity s.

depends109. Its exercise particularon the circumstances of the
case. Cotton v. Stevens, supra, 109; SystemManchester Dairy v.
Hayward, 82 193, 206, 207;N. H. Black, Rescission and Cancella-
tion, s. 644.

It is also fundamental acquiredthat once having jurisdiction,
as here, giveequity will complete relief rather than forcing the
parties to the anddelay expense of another trial. Manchester
Dairy System v. Hayward, supra; supra.Oullette v. Ledoux, It

bemay noted in passing plaintiffs,that the in addition to their
request for rescission, also asked for “such other and further
temporary relief may just.”as be Modem agreeauthorities
that the doctrine of election has lost much of the rigidity
which once characterized it. Ricker v. Mathews, 94 H. 313,N. 317,
318, and authorities cited.

5 Williston, (Rev. ed.)Contracts s. 1528, cited plaintiffstheby
proveto they have a rightsubstantive to rescission, does say that
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choice between substantivethehas been that“the traditional view
—— bymadeno contract iscontract orlegal relations between

bysimply thethat beelection, whetherthe mere manifestation of
suit forbringingor hisinjured ways, byin otherparty’s conduct

However, thisdamages and deceit.”foror actionrescission
longernothat thisin the sectiongoes on to state sameauthority

caused,injustice itof theview, but becauserepresents the modern
TheId., 1481-1485.prevails.trend nowa far more liberal

Mathews,Ricker v.held in this state.longeris notraditional view
theevent, do not believe317, anyIn we313,94 H. 318.N.

deprive of itsthe Courtchoosing canplaintiffs, by remedy,a
discretionary power.traditional

inCourt,theturn the facts to determine whetherWe now to
“plain mistake”damages, agrantingand madedenying rescission

(Bennett 447), there beLarose, 443,82 H. or whetherv. N.
reasonablyin which the decision coulduponevidence the record

Company, 404,95 N. H. 406.have been made. Romano v.
gastheIn as value ofregard misrepresentationthe to theto

upon thebusiness, principalwhich is one two factors whichof
plaintiffs place reliance, theymain the Court found that while

made,$80,000did on the that had beenrely statement an offer
liquidation business,theprobable gasand this the value ofthat was

$42,000.it the Courtactually However,was not worth in excess of
plaintiffs, by plaintiffalso the was thefound that as stated

Eugene himself, liquidate gasL. never theBarber intended to
■ part corporatebusiness or of the never triedany property and

to The they purchased goingdo so. Court concluded that it as a
and intendedconcern, operateto it as such. It found thatalso

neither the herdefendant nor intendedaccountant Houde to
plaintiffs regardthe gasdeceive in the worth ofto the business

nor any way. findingsin other These theare sustainable record.on
As a further reason why granted,rescission should be the

plaintiffs contend that Houde them andemployed bywas the
defendant, he misrepresented gasthat the value of the business on
the $80,000of offer, fiduciarybasis the and occupyingthat while a
relationship them, accepted $5,000to he from the defendant for

part procuringhis in the sale without informing plaintiffsthe of
this, had they theywhereas known of goneit never havewould
through with the sale. Taken whole, theyas a this mis-assert
conduct was such as entitled them to rescission as a matter of law.

In regard to Mr. itHoude, is true that if one in a fiduciary
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negotiateto aadvantage of thistakesrelationship to another
partyconflicting interest, therepresents ahewhereincontract

agreement. Stevens,Stevens v. 97rescind theupon mayimposed
In courtscases,243 N. Y.Fisher,v. 439. such135; WendtN. H.

justifiablypersonthe who hasto see thatrightlyare solicitous
H.Donovan,Hines v. 101 N.upon suffers no losses.anotherrelied

subject discretionaryis to therescission, however,right239. The to
power the court.of

could returned topartiesof the bethe vital issues whetherOn
1)(Record H.quo Company,v. Trust 89 andthe N.status

hardship onwould be an undue defendantwhether rescission the
(Johnson specialthere noShaw, 182, 189),v. 101 N. H. were

plaintiffs’ request,the in that thefindings. However, effect, Court
parties quo,find that the could be returned to the wasstatus

clearly findingsdenied, and the decree is inconsistent with favor­
plaintiffs questions.able the In the ofto on these exercise its

rescission,ondiscretion the matter of the Court entitled towas
plaintiffs’highly persuasivetreat as the failure convince itto on

Their claim the of petitionthese issues. that denial their for a
in December, 1956, hearingreceiver prior to a the merits,on is

judicatares quoof fact thethe that statu restored,could be
cannot be The purposesustained. obvious of this order of the
Court hold pendingwas to matters inmerely abeyance hearinga
on the merits.

findingsThe made,which were considered as whole,a were
consistent with too,the decree. There was evidence, that the
defendant, Somers, changedMrs. had her position, including her
residence and mode of living, had made other commitments, and

testified,was ill. She among other things, that she was without
any substantial resources whichwith carryto on the business.

theViewing entire itsituation, cannot be said that all reasonable
persons must agree partiesthat the placedcould be quoin status
and that rescission would work no undue hardship on the defendant.

believe,We on the record and on findingsthe made, the order
denying rescission proper. Perrywas v. Company, 101 N. H. 97,
100.

question presentedThe next is the plaintiffs’ contention that
even if rescission be denied damagesand given, the Court erred
in thefixing $21,000.amount at In regard to the innocent mis-
representation theas to value gasof the business, the Court found

plaintiffsthat the uponrelied the alleged $80,000 offer for this
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notvalue as such didbut that itsseparate unit,as abusiness
liquidatetodid not intend$42,000. The that theyfactexceed

plaintiffsThe wereis immaterial.the businessportionthis of
capitalthe stockbetween whatrecover the differenceentitled to

entireascertaining the thevalue ofworth, bydeterminedwas
beenwhat it would have worthrepresented by it, andbusiness

H.Lampesis Comolli,v. 101 N.representation been true.thehad
consider, together with otherThe entitled to279, 284. Court is

determining the$110,000 inevidence, purchase pricethe of what
363,43 N.Page Parker,v. H. 369. Sincewas worth. Seestock

thedamages,in the assessment ofappears there was errorit
The defendant’sexceptions must be sustained.plaintiffs’ thereto

plaintiffsthatexceptions, propositionbased on the the suffered
Theentitled are overruled. order isaward,loss and are to nono

Remanded.

Duncan, dissented; the concurred.J., others

dissenting: opinion uponI ofDuncan, J., am the that the facts
thatrulingthe “as a matter of law” rescission should befound

erroneous; the discretionarywas and that Court exceeded itsdenied
rescission,in ifpowers the decree indenying was entered the

(Rev. ed.) 1523;5 Williston,Court’s discretion. Contracts s.
Co.,Mfg. Leach also,Seneca Wire & Co. v. & 247 N. Y. 1. See

Jurisprudence, 755,2 Lawrence, Equity 756,ss. the760-762. To
that plaintiffsextent the cannot restore what fromthey received

compensationthe can madedefendant, upon accounting.be an
Beaudry Favreau,v. 444; Tolles,99 N. H. Newton v. H.66 N.
136, change position139. Any in the defendant’s which occurred
after the sale can basis sought.furnish no for denial reliefof the

(3)the Law, Restitution,Restatement of s. 142 and comment d.
nothingI find in the record to justify discretionary denial of

(see Twardosky Company,rescission v. 95 N. 279, 285;H. Man­
Dairy Systemchester Hayward,v. 82 N. 193, 206, 207;H. cf.

Stevens,v. 105, 109), recognizedCotton 82 N. H. and no principle
equityof which can properly be invoked supportto it. I would

therefore vacate the decree of the belowcourt in entirety.its


