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(Mr.Ford Ford forGeorge orally),B. Scammon and John B. the
plaintiff.

(Mr.Bryant HincheyBurns, Hinchey& for the defend-orally),
ant.

Duncan, plaintiff injuredinJ. The store which the was was
her a Aby superette,”described counsel as “small & P in which

U-shapeda makingcustomers followed course in self-service
purchases. right righthandSituated on the of the aisle awere
produce department, refrigerator apparentlya ice creamwhere was
kept, soap rack, department.a and a meat

trial,The theplaintiff, onlywho was witness to thetestify at
thatstated she entered the make purchases,store to and traveled

along righthandthe pushingaisle a cart. she entered the aisleAs
she observed an of theemployee store to“carrying a basket out the
back.” She testified that the basket was uncovered that shebut

it;seedid not what was in and that gonehadwhen she about
three quarters the way alongof the aisle, point oppositeat a the
soap just slippedrack: “I theand carriage thewent to back

I legand felt undermy me.” Two cameemployees to her
assistance and she continued on out of the purchases.store herwith
On the way out, manager,the who chargewas in operationof of the
store and of relations,customer said in substance: “You fellows
will have to be more careful when you take that stuff out. Some-
body getwill hurt.”

plaintiffAfter the had fallen she saw “what slippedhad[she]
on . .. when some pickedof the itboys up dustpan.”with the It

“grapes.”was She testified that as a result of the fall she
injuriessuffered to her back,leg, and head for requiredwhich she
care,medical and that in 1957 she suffered from phlebitis of the

leg which she attributed to the accident.
At the plaintiff’sconclusion of the testimony plaintiffthe rested.

The defendant’s motion for a nonsuit, “on the basis of the case
of Jakel v. Brockelman Brothers, 91 N. H. 453” was thereafter
granted.

It is established law possessorthat a of real subjectestate is
to forliability harm caused to business uponinvitees the premises,
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to on hiscarryfailurepossessor’sthefromresults eitherharmif the
remedyto orcare from his failureorreasonableactivities with

inhe orknowsof whichdangerousa conditiongive warningto of
theofRestatementknow.care shouldof reasonablethe exercise

not tooccupier use caremust“Thus the341,ss. 343.Law, Torts,
him ofto wamand alsoactivity,injure plaintiff by negligent

27.12, p. 1487.Torts,Harper James, s.2 &perilslatent
97Belzil,Monier485, 487;H. v.95 N.Lynch Sprague,v.See

305.Sullivan, 99 N. H.Brosor v.176;H.N.
that thefindingfurnished no basis for aevidenceplaintiff’sThe

upon theslipped had remainedshe testified sheupon whichgrapes
chargeablebedefendant could foundthelong enough so thatfloor

re­topresence negligentand with failureknowledge theirofwith
Brock­343, supra',s. Jakel v.Torts,Restatement,move them.

257;also, Hudner,v. Mass.Norton 21391 N. H. 453. Seeelmap,
Railroad, 179 52. HudsonBoston Maine Mass.v. &Goddard Cf.

Thus the extent that theCo., 275 Mass. 469. tov. Woolworth
depended upon proofher action ofplaintiff’s right to maintain

premises thedangerous condition of the whichinjury from a
correctlytheremedy,failed to Trial Courtnegligentlydefendant

thethere was no issue for jury.ruled that
aplaintiff that the evidencecontends however warrantedThe

injuries fromfinding negligentthat her resulted the defendant’s
premisesupon with reasonablecarryfailure to on its activities the

Restatement, s.safety. Torts, supra, 341. Suchcare for her
groundrecognized recovery.a fornegligence would constitute

Proof theBlackman v. 96 N. H. 207. See James: ofRowe,
179, 191;Cases,in Ya. L. Rev. anno. 63NegligenceBreach 37

(2d) be one591,A. L. 639. “It would an to hold thatanomalyR.
charged arising from hisis to be with notice of a conditionnot

” Peterson,act .... Sears Roebuck & Co. v.negligentown active
1935).(8th243,2d 246 Cir. If the evidence a76 F. warranted

negligence removingin refusefinding of the defendant’s causal
plaintiff goentitled to and herstore, jury;from the the was to the

urged “improperthe trial there evidencecounsel at that was of
part . . .employeeexercise of care on the of an that there notwas

due care.”
therefore consider there evidence fromWe whether whichwas

the reasonably negligencedefendant could be found guilty of causal
in appearedthe of Itconduct its activities. that refuse at the
produce department was customarily accumulated in baskets or
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time to thefrom time tokept nearby in the and removedbags aisle
theofthat she saw oneplaintiffrear of the The testifiedstore.

of theto reara basket theemployees carrying suchdefendant’s
uncovered.and that the basket wasstore as she entered the aisle

slipped grapestestimony uponher thatThe find from shejury could
produce department. Shejust beyondon floor the aisle thethe of

the basketclaim however that she saw the contents ofmade no
fall fromjust out, anythinghad carried or that shewhich been saw

grapes fell from the basketit. it could be found that theUnless
jury.theremoving presentedin refuse, then no issue was forused

urges supplied bytheplaintiff necessaryThe that evidence was
“Q.manager did thethe of the of the store: Anddeclaration

A. Imanager manager waycome over? saw the on the out.
Q. manager say anything? said,,And A. He ‘Youdid the

youwill to be more careful when take that stuff out.fellows have
get somethingSomebody will hurt’ like that.”or This statement

bindingcould be befound to on the defendant in of theview
concerning manager’sevidence the authority. McCormick on

p.Evidence, 244, 519;s. Restatement of the Law (2d), Agency, s.
Wallace, App. (2d)286. See Dillon v. 148 447,Cal. 452.

think plaintiff’sWe the merit,contention has and that inferences
mightwhich be fromreasonably drawn the of thedeclaration

manager were sufficient to supply the lackingelements otherwise
in plaintiff’sthe case. The plaindeclaration was a statement that

injuriesif avoided,future were be greaterto care havewould to
be in removingused “that stuff.” A jury bycould find “thatthat

managerstuff” the meant refuse from department.the produce
theFrom fact that the statement made the presencewas in of the

plaintiff, jurythe could infer grapesthat the which her fallcaused
partwere of the refuse, and that if the had “moreemployees been

in removing it,careful” mighther injury have been avoided.
While there was no personalevidence of knowledge parton the

of the manager that grapesthe had fallen from the basket, his
statement was nevertheless affirmative evidence of facts reasonably
to be inferred therefrom. Janus Akstin,v. 91 N. 373; SargentH.
v. Alton, 331,101 N. H. 333.

The issue presentedwas thus whether the care which had been
exercised by the defendant on particularthis occasion satisfied the
standard of reasonable care under all the circumstances. Monier
v. Belzil, H. 176, supra.97 N.

requiredIf such care that the refuse should be removed without
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employedcustomarilymethodthefloor, byeitherthespillage to
thedisposal, thenmethod ofotherbyor somedefendant,theby

issue determinablewas anThisnegligent.be founddefendant could
Say­ Gordon,v.testimony.expertaid ofthethe withoutby jury fie

negligenthave beenfound towereIf the defendantH. 182.95 N.
probablynegligencefinding that suchregard, a furtherin this

could reason­the floorgrapesthe onofpresencetheaccounted for
erroneouslywasthe nonsuitAccordinglymade.beenably have

granted.
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