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No. 4743.

Company a.Public & a. v. State &Service

Argued April 7, 1959.

April 21,Decided 1959.

C.Louis Wyman, Attorney General, Warren E. Waters, Deputy
Attorney General John Specialand N. (Mr.Nassikas, Counsel
Nassikas orally), for the forState, the motion.

Sulloway, Hollis, Godfrey (Mr.& Soden Hollis orally), for the
companies, opposed.

Per curiam. The State’s motion alleges that the data which
it seeks to have produced should be byreceived this court in the
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is378:29RSA“recoupment undercase becausetemporary rate
378:27in RSAprovidedreturn asofratea reasonablelimited to

through1958,1,from Octoberrecoupmenttheperiod ofover the
itspart ofsupport thisin ofargumentIts12, 1959.”February
ofinterpretationproperquestions ofaroundrevolvesmotion

recoupedmay bethe amount whichrelating toprovisionsstatutory
under RSA 378:29.

berecoupment toanyamount ofof theHowever, determination
thebybeen undertakennot yethascompaniestheallowed

pendingtheofmust the outcomeobviously awaitCommission, and
isquestionthatpertaining tono issueConsequentlyappeals.

account con-on thatwe are notcourt, andbefore thispresently
followingcompanies’ operationsof thethe resultscerned with

the Commission.hearings beforeclose of the
receivedthat the evidence should beallegesThe motionState’s

it tend to showproceedings, because willratepermanentin the
through. . .in rate of returntrend of erosion“the termthat short

should there-reversed,” and30, 1958 wasNovember [thereafter]
statutorypermit compliance with thein order tobe availablefore

by RSA 541:13.of review establishedstandard
received to aidthat the evidence should beThe contendsState

recognizealleged failurethe Commission’s toin evaluation of
andincreasing availability taxes,of accrued federal incomethe

forecasting companies’error” in the incomeof“magnitudethe [its]
operatingon the basis of earlier declines in netrequirements

recent “short-term”during the recession.income
requestedcompanies assert that since the data wouldThe

months of operations, theytwo additional could notonlyreflect
preceding periods, operaterelated to twelve-month to reversewhen

earningstrend of available for commonthe downward stock shown
31,May 1958, whichto have occurred since was the end of the test

fixing permanent rates.year used in submit that the re-They
significantnot inquested evaluatingevidence is the decision of

permanentto rates,the Commission as and thewould not affect
reached the evenby presentedconclusion Commission if forto it

upon providedremand byconsideration as RSA 541:14.
4,The February 1959,decision of demonstrates that the Com-

could have beenmission not oblivious to the possibility improvedof
operations following recession,the thewhich majority referred

having duringto “occurred the test year.”as The evidence which
producedhave appearthe motion seeks to does not to be so
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to the Commis-appealsremand of theas to warrant asignificant
arePermanent ratesconsideration.receptionfor its andsion

neces-which mustupon forecastsmade for the futureconcededly
deteriorate,improve,laterrecognize maythat conditionssarily

proceedings mustevidence in ratereceptionThe ofor fluctuate.
concludea close. For these reasons webroughttime be toat some

granted.that the motion bejustice requirenotthat does

Motion denied.

Representatives,Request of House of
No. 4749.

Opinion of the Justices.

April 23, 1959.Submitted

April 23,returnedAnswer 1959.

followingThe adoptedresolution by Representativesthe ofHouse
16,April 1959,on inwas filed this court on the day:same

“Whereas, House Bill No. 435, imposingAn act a service fee
on common carriers of passengers by air, is now pending in the

ofHouse Representatives, and
questions“Whereas, have been concerningraised the constitu-

tionality provisionsof the of said bill;
“Resolved, that the Justices of the Supreme respect-Court be

fully requested giveto opiniontheir on the following question
of law:

imposition“Does the of a service fee on common carriers of
passengers by air in the manner proposed in said bill violate the
fundamental law of the State expressedas in the Constitution?
further


