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guaran-orregulation bar ofinimposing serious restrictionswhile
itstointerest,the it tends showaccomplishtorightsteed

publicinsistent thehand, the moreOn the otherunreasonableness.
rights restrictedprivatemore bepolice measures, maytheneed of

64, 68,H. 69.Fuller,v. 87 N.to the need.”satisfy Woolf
traffichighways throughlimited forpublicThe need for access

accomplish purpose, inargument. In order to thisrequires little
to arights must heldsafetythe interest of the of access be

right damagetakingminimum. The of an element ofof a access is
plaintiffsfor in pendingwhich the are entitled to recover their

appeal.
The Commissioner, under 257:1, 236:3, permittedRSA 8 and was

required grantbut not to existingcontinuation of facilities. We
cannot say on this record that inthe Commissioner’s action
restricting plaintiffs’the arbitraryaccess orwas unreasonable.
Fortin Morton,v. 101 N. H. 477.

Exceptions overruled.

All concurred.
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A.and Robert& BrownGraf, GreeneCarleton,McLane,
defendants.(Mr. orally), for theRaulerson Graf

termsby itspayableeach note isprincipalThe ofLampron, J.
and28, 1958,beginning Aprilspecified monthly paymentsin

entire is to become1963, whereupon the balanceending April 28,
“sixtythatprovisionnote contains thepayable.due Eachand

principal payment(60) interest oranyin ofdays paymentdefault
realdue Theunpaid payable.”entire balance andto make the

thesemortgages securing the ofperformancechattelestate and
accordingof the notespaymentnotes as a condition thecontained

theirto terms.
plaintiffs to theFebruary 13, 1959, respectivetenderedOn

the eachpayees unpaid principalthe due to date ofinterest and
improperlynote was claim the tenderTheywhich refused. was

bypayments.refused and made no more further claim thatThey
payments February 28, 28,their failure to make the due March

April 28, 1959,and of thematuritythe notes has been auto-
matically accelerated.

negotiableEvery payableinstrument is at the time fixed
therein. 337:85. The mortgagesRSA the dominant offeature

performancewhich securityis for the obligationsof the primary
by uponevidenced the become accordingnotes void payment to

legalterms or by tender thereof. RSA 479:6; Blaisdell Coe,v.
83 167,N. H. A168. mortgagor, however, in the absence of a
provision providingso has right payno to in advance maturity.of

fum,v. 11 451, 456;N. H. Trahant Perry,v. 253 Mass.Buffum Buf­
486; Glenn,1 Mortgages, p. 319;s. 50, 59 C. J. S. 695. Plaintiffs
argue bythat their failure to the paymentsmake due as indicated
above, the maturity of the notes beenhas automatically accelerated
by provisiontheir “sixty (60)that days payment anydefault in of

principalinterest or payment to make the unpaidentire balance
due and payable.”

It is stated in an annotation in 159 A. L. beginning pageR. at
1077 that jurisdictionsa majority of hold that such a clause is
not self-operative but leaves an option to the creditor whether or
not to take advantage itof and that without some action on his
part the full amount will not become immediately due merely on
the happening of a default. See cases pp.cited 1084, The1085.
rationale of these decisions is the provisionthat is primarily for
the ofbenefit the creditor who beshould free to decide whether
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defaultof thecircumstancesunder thenecessaryprotection issuch
hisadvantage ofto takenot be entitledobligor shouldtheand

1088).(p.maturitychange ofautomaticwrong and cause anown
the entirea clausesuchjurisdictions hold that underOther

automatically duebecomesmortgageandof the noteprincipal
onright an electionof the ora declarationnecessity ofwithout the
ofThe basisid., 1079, 1080.cited,of casespart anyone.the See

of bothexists for the benefitprovisiontheholdings is thatthese
differentmake a new contractrightno toparties courts haveand

expressed parties. Id.,the 1082.the words offrom
pointon but we areHampshireno in New thisWe have decision

besuch clause shouldbetter that aopinionof the that the view is
option theself-operating conferringas oninterpreted not as but an

followinghold thematurityholder accelerate the and so forto
byIn made lendersmany mortgageinstances loans arereasons.

period theas an and the for which run can affecttheyinvestment
rate interest and If an acceleration clauseof other terms thereof.

the one in case be theautomatic,such as this were held to borrower
by mortgagehis own default could convert a from a five-year
mortgage to mortgage.a Keene Bank v.sixty-day Five Cent Sav.

224;Reid, 123 Fed. Kleiman v.221, Kolker, 189 Md. 647. Further-
more even though in the instant such interpretationcase an is con-

hardship,sidered mosta in cases if the self-operating,clause were
the holder could leniencynot exercise in overlooking tofailures

paymentsmake due,when thus the whole loan broughtwould be
thedown on thehead of debtor once. Chafee,at Acceleration

Provisions in Time Paper, 32 L.Harv. Rev. 765-769.
We opinionare of the that such a clause is designed to constrain

and stimulate a debtor to engagementsmeet his topromptly and
afford the holder rightthe to savingtake action at the first
sign of appearswhat himto as serious trouble with his investment.
Such interpretationan is also favorable greatto the ofmajority
debtors because the terms of payment are designedusually to meet
their ability to pay and it would tobe their benefit not to have
the whole debt become due automatically upon a default. The
more reasonable interpretation of such a judgmentclause in our is
that it confers on the holder optionan to accelerate the maturity
of the note at his election.

The Trial Court has found for purposesthe theof motion to
discharge the mortgages in advance of a hearing on the merits
that plaintiffs suffermight loss bysubstantial their failure obtainto



122

The Court transferred withoutdischarges this time.atthese
stageit at thisauthorityor not hasissue No. 1 whetherruling as
thatmortgages upon the conditiondischarge thesea ofto order

depositedbe incash,therefor a sum of toplaintiffs “substitute
equal unpaid principalthe and interestHampshire banks, toNew

anyoffset loss in creditsApril 1963, plusto a sum sufficient to
savings theagainst assets, bythe state tax levied on banks’ or

furnishing any security mightof other which the Court order to
petitionees.”thesecure

plaintiffs argue supportThe in the Trial authorityof Court’s
mortgage merely securitythat since the is for the debt the Court

should have authority security it, providedto substitute other for
equivalent rightsit is in value, for if the creditors’ paymentto

of the debt fully protected complain.are they may not
positionDefendants take the that the Trial Court has no

authority to interfere the private rightswith contractual volun-
tarily parties.entered into theby argueThey that alterationany
of arrangementthe security by the Trial Court is a substitution of

judgmentthe Court’s for that of the mortgagees as to the
adequacy of the security.

“In the thingsnature of obligations arising from contractual
relations cannot justly and displacedbereasonably by other obli-
gations . . . There is judicialno law or power by which considera-

equitytions of may reform contracts which free legalare from
attack on the grounds of fraud or mistake.” Haley,Lemire v.
91 357,N. H. 361, 362. The hardship which will result to the
plaintiffs in this case is not one "the possibility of which was not
evident at the time agreementthe was executed.” Duff,v.Bourn
96 N. H. 194, 198. Hardship resulting from what may prove to
be improvidentan bargain fairly and voluntarily byassumed
contract does not entitle partya to be relieved of undertakingits
in equity. Id., 198, 199. Caron v. Association, 90 N. H. 560.Cf.
The answer to transferred issue No. 1 is “no.”

Issue No. 2 transferred rulingwithout is whether or thenot
Trial Court, after a hearing on the merits and rulinga that the
instruments are valid as written do not matureand until 1963 and
a finding of substantial financial plaintiffsloss if do not obtain a
discharge of the mortgages, has authority to order a discharge
of the mortgages, upon the same conditions set out in issue 1,No.
“or by requiring said cash or other security to paidbe on said
notes according to their terms.”
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practicegooddeem itdoof court nor wedutyIt is not the this
rights undertheirhearingof as toinpartiesadvise the advanceto

Co. v.M’t’n &c.might proved.be Whitepossible whichall facts
a courtholding that398,H. 403. No decisionMurphy, N.78

hasof whichdischarge mortgage the conditionwill order a of a
profitamortgagor makethe toperformednot been so as to enable

anyhaspresented to us. Noradvantageouson sale beenan has
to the Trialauthorityinstatutory grantingour suchlaw state

511:48-50, 53.RSAbrought attention.Court been to our Cf.
N.Company,v. 99 H.Mathewson, 242; PerryWilliams H.v. 73 N.

toOur issue451; Waldstein,v. 101 N. H. 451. answerLefebvre
2No'. is “no.”

havingThe bill in been heard on theequity for reformation not
merits the isorder

Remanded.

All concurred.
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The following resolution adoptedwas by the Governor and
Council on May 15, 1959:

“Whereas it has become necessary to uponborrow the credit of
the State in order provideto funds for the payment of accrued


