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Hillsborough,
No. 4730.

Joy Bar Music Co.Pratte,Oscar d/b/a

v.

JoySpiros Luncheonette.Balatsos,A. Bard/b/a

2,Argued June 1959.

30,Decided June 1959.

Bill in equity, seeking a decree restraining thepermanently
defendant breachingfrom agreementan between the plaintiff and

Larochelle,Albert proprietorformer of the business now conducted
by the defendant, which related operationto the use and of the
plaintiff’s coin machine record player equipmentand in placethe
of business. The was tried inoriginally Superiorthe Courtc^se
and then transferred here, first exceptionson by plaintiffthe to
the rulingCourt’s that the defendant was not bound by the contract.

Balatsos,Pratte v. 99 N. H. 430. We it,remanded and on this
Superiortheoccasion Court found that the contract was binding,

and the excepted.defendant The exceptions were overruled
(s. c., 48)101 N. H. and the againcase was then remanded to the
Superior Court for a trial on the issue allegedof the damages suf-
fered plaintifftheby between the date of the removal of machinehis
from the BarJoy Luncheonette Septemberon or about 15,1954, and
May 30, 1957. The Court rendered a plaintiffverdict for the for
$2,000. The excepteddefendant to the denial of his motion made
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hearingtheduringanddismissed,case behearing that thebefore
Afterof evidence.exclusionadmission andexcepted to thehe

it, as con-ofexcepted the amounttothe defendantverdict,the
weight of the evidence.theagainstclusively

plaintiff.for theErnest R. D’Amours

Frederick T.PetersLangdell, & andStarrBooth, Wadleigh,
defendant.Greenhalge for theGreenhalge orally),{Mr.

thethe record ispresented byquestionThe firstBlandin, J.
rightsassigned hisplaintiff had allsince theclaim thatdefendant’s

Vending,Recreationwith Larochelle tooriginal contractunder the
damages,hearingto the on19, 1957, prior$2,400 JulyInc. for on

the defendantpresent best,the action. Atinterest inhe has no
Vendingthepartynominal andclaims, plaintiff onlyis athe

have beeninterest,”“the at shouldbeing partytrueCompany,
done, the defendantplaintiff. this was notjoined as a Since

judgment.entitled tohe isasserts
inassignment questionin shows thatof theAn examination
oforiginalit states that theexpresslythe usual termsaddition to

Superiorthe Courtin hands of the Clerk of“is thethe contract
Spiros Balatsos,of Oscar Pratte v. A.in the caseas an exhibit

meoriginal byshall be made to Recreationdelivery of which
damagesadjudicatedcase as toVending, Inc., finallywhen said is

Spiros A.Pratte from said Balatsos.”due said Oscar
“acknowledgmentplaintiff’s signature is a so-calledBeneath the

Balatsos,” portionsthe material of state thatSpirosof A. which
acknowledge full notice of the above“herebythe defendant [s]

assignment I have read and understand and whichdescribed which
inby myselfnot be used either Oscar Pratte or connectionwill

pending damagesthe issue now between us as to the amount ofwith
Superior maythat the Court award to said Oscar Pratte in our
pending.” unexecuted bycase now This remains the defendant.

It the wording assignmentis obvious from of the and the fact
Vending thoughthat the the madeCompany, situation,aware of

damages, assigned.no claim to that the chose action was notin
It the v.companyfollows has no interest in this action. Jones
Herbert, 282;77 N. H. Hanna v. Iron 222Co., 290,Florence N. Y.
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join companytherefusing toacted inproperly302. The Court
(Scamman Sondheim, 97 N. H.plaintiff’s v.to the caseor dismiss

72), the defendant’s280; Manchester,Poisson 101 N. H. andv.
exception thereto is overruled.

admittingerred inThe defendant next contends that the Court
appears witness,It thisplaintiff’sof the accountant.testimony

returns, testified as toprepared plaintiff’sthe income taxwho
plaintiff’sexamination of thecertain conclusions drawn from his

chart. v.bydeductions a See Statebooks and illustrated his
the217, plaintiffH. 221. The toEllard, 95 N. testified as

books, kept himself,of his which he and that theauthenticity
regularin the Both he and the accountantentries were course.

subject cross-examination,in court to and the books.were so were
theyThe record discloses that were turned over to the defendant’s

counsel, them, though he did not seekwho examined to introduce
matter in books,them. Much extraneous was contained the and

appearsin the circumstances no thewhyreason court’s records
appearsshould have been encumbered with them. The evidence

clearly supra, 221; (3dadmissible. v. Ellard, Wig.,State V Ev.
ed.) 1530, Supp., pp. 74, 75; 1560, p.s. Id., 416;1957 s. see Geralds
v. Champlin, 93 N. H. 157, 160. It follows the exceptiondefendant’s
to this evidence becannot sustained.

disposedThere remains to be of the defendant’s contention that
damagesthe againstawarded were “conclusively weightthe of the

evidence.” Wisutskie v. Malouin, N. H. In doing88 242. so
the upondefendant following questionsrelies the and answers in

hearingcross-examination at the damageson in 1958:March,
“Q. Oscar, jukethe business has been going down pretty much?
“A. I’m doing better did,than I ever sir.
“Q. You are nowf
“A. Now.” (Emphasis supplied.)
The accountant’s testimony fixed the plaintiffloss to the from

September 15, 1954, to May 1957, $2,846.79.at30, The defendant
argues plaintiffthat the would never have “sold” the contract for
$2,400 in July, 1957, when it had about yearsten to run, if business
had been goodas as claimed. arguesHe that the amount of the
verdict is “unreasonable because it does not reflect any considera-
tion of an extremely damaging againstadmission interest of the
plaintiff upon cross-examination regarding the pricesales of the
lease.” We acceptcannot this Incontention. the first place, the
defendant’s testimony that business had never been better ob-
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related, 1958, when theprevious Julyand not theMarch,toviously
said to beassigned. Again, anyif there could bewascontract

andplaintiff’s statement on cross-examinationtheconflict between
based,conclusions werebooks, upon which the accountant’shis

Hagianis, 97 N. H.the to resolve. Walter v.this for Courtwas
reason and notthe verdict was314. amount of the withinSince

upheld.conclusively against weight evidence,the of the it must be
Levy, 40. The orderBoy 36,v. 97 N. H. is

Judgment on the verdict.

All concurred.
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