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plaintifffavor of theenteringerror in a decree inCourt inwas
according full credit to the Massa-basis of faith andon the sole

custody decree.chusetts
the fatherparte awardingdecree to withoutcustodyThe ex

binding on the courts ofhearingnotice to the mother is notor
jurisdiction. custodyThe of the children resident here wasthis

Sears,by the of this Hanrahan v.to be determined laws state.
71, 72; Jewell, primary72 N. H. Brown v. 86 N. H. 190. The

present prospectiveis theconsideration and welfare of the children.
Sheehy Sheehy,v. 88 N. H. 223. The does not indicate thatrecord

bythese matters were considered the in at itsarrivingCourt
decision.

presenttheTreating petition inas one the nature of petitiona
for corpus, Superiorhabeas the Court authority ap-has to issue
propriate temporary thepertainingorders thesecustodyto of

Sheehychildren. supra.v. Sheehy,

Remanded.

All concurred.
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Charles J. Dunn& Peters andBooth, Langdell, StairWadleigh,
plaintiffs.orally),Dunn for the{Mr.

Upton theUpton orally), for& Richard F.Upton, Sanders {Mr.
633,Helpers’ Local UnionChauffeurs’,defendant Teamsters’ & No.

and individualthe four defendants.

KimonBergevin and S. ZachosSheehan, Phinney, Bass, Green &
Transportationorally),Zachos for the defendant General{Mr.

Hampshire.Board of NewArbitration

disputesJ. In the arbitration of statuteKenison, C. this state
(RSA 542) agreements employersbetweenappliesch. to arbitration

agreement provides thatonly specificallyand if “suchemployees
subject chapter.”provisionsit RSA 542:1.shall be to the of this

bargaining subjectin case is to theagreementThe collective this
intoprovisions by express bringsof RSA ch. 542 its terms. This

empowerswhich confirm andplay RSA 542:8 the court to an award
providesalso that the ormay modifycourt correct arbitration

(1) plain mistake”; (2)awards “for or themmay fraud,“forvacate
orcorruption, by parties arbitrators,”misconduct the byor the

(3) ground“or the theon that arbitrators have exceeded their
powers.” Only the first third groundsand are thisadvanced in
proceeding.

partThe relevant of Article VIII of the bargainingcollective
agreement establishes the TransportationGeneral Arbitration

powerBoard with “Any disputeto decide grievanceor . . . with
respect wages,to hours of work and all other employ-conditions of

personsment for withinemployed bargainingthe unit bycovered
Agreement,this and arising during the term of Agreement.”this

“Paragraph (g) of the article contains following proviso:the . . .
except that the Board rendermay no thatdecision conflicts orwith

scopeexceeds the Agreement.”of the
scopeWhile the of an arbitration in a bargain­clause collective

ing agreement presents questiona of law the (Bramptonfor court
Woolen Co. v. Local Union, 95 N. H. 255), sightwe must not lose

principleof the that not all contracts are the same and oneeach
must interpretedbe in the light of its purpose and Thuspolicy.
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bargaining-the collectivesupra, held that underBrampton, it wasin
bethe labor union wouldmembers ofagreement payvacation to

agreementwages thoughtheir even thepart ofnormally considered
held that theAccordingly, it wasspecifically so state.did not

recognized thatjurisdictionIn it isdispute arbitrable. thiswas
greater dispatch, morewithmaysome contracts be “consummated

aofrequireddetail than would beand meticulousinformality, less
Bothcomplicated corporate contract.municipal bond issue or a

maybut the former be in shorthandare and must be definite
terms in the custom of theexpression for its well understood

Del N. H. 439.Bianco, 436,trade.” State v. 96
purchaseThe forscope interpretation necessaryof a contract to

more aa horse or sell an automobile would be confined than that of
bargaining agreement multiplecollective which involves transac­

tions, many many problemsandpeople, continuingunder a
arrangement givefor arbitration and which inevitably will rise

disputesto some that must beunforeseen resolved within the
general agreement. difficult,framework of the basic It if notis
impossible, try squareto in advance to tie knots for all the bundles

rightsof privilegesand of both labor and management that are
collected in the bargaining package.collective That whyis
successful practicaland in reachingarbitrators their decisions

implementmust somethingthem with more than a dictionary and
a (rev. 1938)treatise on 6 Williston,contracts. Contracts ed. s.
1929. Thus there will be occasions when the arbitrators may
consider “the generally accepted practice in industry and the whole
agreement parties”between the in reaching their decision.
Franklin Needle Co. v. Labor Union, 99 101,N. H. 105. This
problem thoroughlyis competentcanvassed in a Cox,manner in

UponReflections Arbitration,Labor 72 Harv. 1482,L. Rev. 1490-­
(1959).1500

In presentthe it necessarycase is to determine the meaning
provisoof the in the arbitration clause that the board “may render

no decision that conflicts with scopeor exceeds the of Agree-the
ment.” It seems reasonably clear that provisothis was not
intended denyto the powerarbitration board to render final and
binding decisions simple questionson of fact such as whether an
employee quit jobhis or was unablephysically performto it. So
far as we are aware it is practicenot the of requirecourts to a
retrial of the facts which the arbitrators have already decided.
To do so would destroy the value of grievance arbitration and
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preliminaryeffect oí atheawardthe arbitrationgivewould
binding whichdecisiona final andthan that oífinding only rather

The arbitrationfor.agreement callsbargainingthe collective
forexpert tribunalan but informalto establishintendedclause was
ofin administrationarisingof thequestions factthe resolution of
orraised,contract. which werebargaining Issuesthe collective

to beboard are notraised, before the arbitrationhave beencould
Superiorthe Court.retried in

others,representative thewhich is ofThe Durham award
quitplaintiffsThe contend that Durhamthese issues.illustrates

(f)job (d)Article hemeaningthe of III and whenhis within
boardin and therefore the arbitrationleft his truck Wilton

grantingmade him relief.powerits when it an awardexceeded
positionreinstated Durham former onThe arbitration board to his

seniority earningthe roster “with such as beopportunity may
available, his toaccording seniority, ability willingnessto and
perform work,” but did not him Theanysuch award back pay.
plaintiffs’ questionscontention raises of inter-fact and contract
pretation were,which and certainly been,could have raised before
the questionarbitration board. There was a of fact whether
Durham left his truck on account physicalof carryto oninability
his duties. Even if Durham had left his work without strict
compliance requirements,with be questionthere would ofa further
contract interpretation whether his leaving quitwas ora a leave of
absence within meaningthe (d)of Article III (f).and The
plaintiffs’ of proofoffer is an attempt to relitigate these questions
before the Superior Court.

In presentthe collective bargaining agreement there was no
specific provision which questionsreserved of law for the court
except providedas by statute nor was there any provision that
required that the award be set aside because of errors of fact or

bylaw made the arbitrators. Since questionsthe of fact and
contract interpretation in the Durham case were bycovered the

agreementarbitration there is no occasion for vacating the award
for the introduction of the evidence now offered. Cox,See Legal
Aspects of Labor Arbitration in New England, 8 Lab. Arb. J. 85,
(1953); Sanborn v. Murphy, 50 N. H. 65.

The Durham award is attacked on the groundadditional itthat
conflicts with (j)Article III provideswhich that “no employee
shall be jobentitled to a which he cannot or will not properly
perform.” Durham’s ability to jobdo a is an objective fact
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forqualifiedisemployeeansubject Whetherto arbitration.
arespecified workperformabilityhas the toseniority rights or

in thisand decisiontheto arbitrationquestions properly submitted
theplaina mistake withinnota one and waspermissiblecase was

meaning of 542:8.RSA
Sears,theconcerning the awards inplaintiffs’The contentions

In eachcategory.the samecases fall intoTaylorandCorriveau
quali-“notemployeethe wascontend thatplaintiffstheinstance

granted the Boardbyreliefnot entitled to thefied” or he wasthat
contractquestions of fact andThese were allArbitration.of

Board andof the Arbitrationinterpretation the confineswithin
Superiorin the Court.relitigationandsubject retrialwere not to

provisotheplaintiffs in their contention thatThe are correct
Board fromprevents the Arbitrationin the clausearbitration

ofestablishingthe new termsterms of contract ordisregarding the
according ofrendering to notionsemployment awards theiror

regard the collectivejurisprudence”modern without to“industrial
notThis do. But this doesbargaining agreement. they cannot

render noproviso maythat that Arbitration Boardmean the the
scope Agreement”thedecision that with or exceeds of the“conflicts

questions interpretationof of the collectivenecessarily allreserves
the court. narrowbargaining agreement for Such aexclusively

meaning the would beprovisoand to at variance withrestricted
bargaining practices primaryand defeat thewell-established

purpose ofScoles,of arbitration awards. Review Labor Arbitration
(1950);L.Grounds,Awards on 17 U. Chi. 616Jurisdictional Rev.

Summers, Arbitration,of 2 1Judicial Review Labor Buffalo L. Rev.
(1952). “The incapacity partiesarbitrator’s to contract for the

powerdoes not detract from his to determine to theywhat have
Mfg. Co.contracted.” Mack v. International Union, 37, 42,368 Pa.

Shulman, Reason,43. See Contract, and Law in Relations,Labor
(1955).68 Harv. L. Rev. 999

It is to partiesbe remembered thethat to this dispute byhave
agreement (RSAadopted statutory 542)ch.arbitration as a means
of fact-finding interpretationand contract over a wide area of
potential disputes relating to “wages, hours of work and all other

”conditions of .employment ... For this “frequentreason
judicial interference with awards ais paralyzing blow to the
healthy functioning the process.”of arbitral Jones, The Nature of
the Court’s “Jurisdiction” in Statutory Arbitration Post-Award
Motions, (1958).46 Calif. L. Rev. 411, 437 aConsequently court
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ofthe resultaward isthat anto concludehastytoonot beshould
powers.exceeded theirhavethe arbitratorsor thatmistakeplain

Issuethe ArbitrableofDeterminationKoretz, Judicial&Kharas
— L.SyracuseDevelopments, 7Some RecentLabor Arbitrationin

(1956)., 205193Rev.
matter innub theJ. to the ofago Hand,L. wentyearsFifteen

F.Pecan 144Sales,ConsolidatedProducts v.AlmondAmerican
(2nd 1944): be amay mayor not(2d) “Arbitration448, 451 Cir.

partiescourts;in the musttrials as to thatfordesirable substitute
adopted it, mustthey theyin But when haveeach instance.decide

informalities; hedge it about withmay nottheybe content with its
toprocedural precisely purposelimitations which it is itsthose

approximationsmust content themselves with looserTheyavoid.
rightsenforcement their than those that the law accordsto the of

them, thethey machinery.”when resort to its We conclude that
disputes present subjectin werethe cases to arbitration and were

the plain mistake,not of theresult and awards did not “conflict
scopeor Agreement.”with exceed the of the

questionA more presentedtroublesome plaintiffs’is theby
contention that the Arbitration powersBoard exceeded its since it

(Sears,considered three claims Taylor)Corriveau and that were
not submitted on time and requirementswithin the Article VIIIof
(a) of the bargaining agreement.collective That arbitration clause

“(a)provided: Any allegedclaim for violation of Agree-this
againstment must be filed the party not (20)later than twenty

days after the allegedthe date violation oroccurred, firstwas
”known to have occurred . .. .

employees,Two Sears and Taylor, presentdid not their claims
twentywithin days of the initial violation of the contract but

the Arbitration Board treated each work week a separateas
violation and thelimited remedies backto pay for perioda within
twenty ofdays the notice of the claim. In Corriveau’s case the
question appears haveto been whether a written claim re-was
quired; apparently an oral presentedclaim was within the twenty-
day limit.

There is forauthority propositionthe that it is for the court
and not the arbitrator to determine what are proceduralthe
requirements for presenting claims to the Arbitration andBoard
whether the time limit has been satisfied particularin a case.
Boston Mutual Ins. Co. v. Insurance Agents’ Int.Life Union, 258

(2d) (1stF. 516 1958).Cir. Aside from the fact that casethis
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are factorslaw,state theredetermination of ourbindingnot ais
thatFirst, from inthe briefsagainst adoption.itswhich militate

not and thequestion arguedwasappear that thecase it would
onefor the court to decide in favor ofas onepresentedissue was

proceduraldifficult to seeSecondly, whyor it isparty the other.
be asnot as arbitrablequestions handling grievances shouldin

separation procedure forThirdly,merits. the ofquestions theon
notruling on the doesprocedurefrom for meritsissuespreliminary

in thatpurpose. opinionrule our isany The sounderserve useful
relating ofprocedural processingto thepreliminary and matters

for to There isgrievances questions the arbitrator decide.are
responsible Gregory,support quarters.for this view fromsubstantial

Agreement, 635,The Law 57 Mich. 647-of the Collective L. Rev.
Upon649 Labor Harv. L.(1959); Cox, Arbitration,Reflections 72

(1959).1482,Rev. 1510-1511
The questions 1 and 2 are that for theanswers to the issues

Superior limited to theCourt are whether when face of the awards
lightare pre-examined in the of the contract and the documents

(RSAliminary the 542:8),to award the theirarbitrators exceeded
powers plain mistake;or made a and that no factual are toissues
be tried in the powers.de novo absence of such mistake or excess of
The questionthirdanswer to the that the contract,is the awards
and the supporting documents in these cases disclose basis forno

findinga plaintiffs’in the favor.

Remanded.

All concurred.


