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QuintQuint George P. fororally),L. Wilder and {Mr.Cofran
plaintiffs.the

Joseph A.Hollis, Godfrey, Soden and RansmeierSulloway, {Mr.
orally),Ransmeier for the defendants.

Blandin, plaintiffs’ position lumpJ. The “that theis sum
May 6, law,settlement of 1957 was made due to error of and that

equitable groundsthere are justify beingin addition which its set
petitioner’snew hearingaside and a held on the merits of claim

permanentfor total and disability.”
outset, plaintiffAt the the with the propositionis faced athat

lump sum madesettlement without error law and inof accordance
(now 281:33)1947, 266,c. s.with Laws 31 RSA is final unless

equitable grounds Kingexist settingfor it aside. v. Kniznick, 98
247,N. H. 250. plaintiff’sTo determine the claims,worth of the

appearsit to examine thenecessary in somefacts detail.
hearingAt the before the Commissioner,Labor the transcript of

which later submitted Superiorwas to the Court, plaintiffsthe
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then thatclaim was madecounsel. Norepresented bywere
Hisincompetent signto the settlement.mentallywasFrederick

he fit tostated that wasphysician,hissupported byattorney,own
opinion plaintiffthegave his thatfurtherphysicianHisdo so.

40neighborhood”“in the ofearning capacityunquestionably had
Thepossessedhe before the accident.cent whatperto 50 of

us, signed plaintiffthebybefore ispetition May 2, 1958,of now
In therepresent him.counsel who nowacknowledged beforeand

appear setting theequitable grounds for asidebefore norecord us
ground mentallump incapacity.on the ofsum settlement

settlement, not believe the LaborapprovingIn this we do
held,be as is erred in hisurged,Commissioner must to have

interpretation undisputedthe law. The that thetestimonyof
plaintiff, though permanently degree,disabled to a substantial had

earning capacity,some which the Commissioner towas entitled
believe, created a situation the compensationwhere amount of

governed by 1947, (nowcould be considered as Laws s.266,c. 21
281:23), byRSA as amended Laws 1949, 202, 2,c. s. relating

temporary disability, 1947, (nowto total and Laws c. 266, s. 23
281:25), covering temporary partialRSA disability. As we have

pointed inout the case of Bolduc v. Company, N. H. 360, 368,97
the heading “Compensationof the latter section for Temporary
Partial Disability,” misleading,is the languageas theof section

applicationauthorizes its permanentto cases of partial disability
compensationalso. Under the former section, is limited to 300

weeks, periodwith any partialof disability deducted. Since the
maximum weekly payment applicable in this situation was $30

c,(Laws 1951, 74, s. 3, now RSA 281:30), $9,000not over could be
paid in any event under s. 21. The same is true under 1947,Laws

266, 23,c. s. now RSA 281:25.
Actually plaintiffthe received twenty-five compensationweeks’

at $30, the maximum, from the time of injuryhis to 29,October
1952, and for the next 235 weeks until March, 1957, he paidwas
at his former wage $65of weekly. Of the 300 weeks allotted for
compensation, there remained 40 during which he was entitled to
payments. Davis v. Manchester, 100 N. H. 335. At the maximum
for these 40 weeks, his award $1,200.would be He received $2,500
in lump settlement. appearsIt thus that during the 300 weeks
following his heinjury received in $18,525.all Had he done no
work, he would have $9,000collected in compensation under 21ss.

duringand 23 period.this
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compensationheplaintiff claims was entitled toHowever, the
(now VI)266,c. s. 22 VI RSA 281:24 which1947,under Laws

permanent disabilitytotal caused “an toby injurycovers cases of
resulting insanity.”in incurable Thisimbecilitythe skull or

compensation computedbe underprovidessection that should as
appears plaintiffthe fared nos. 21. It therefore that would have

pointed out,have the limit under s.22, since,better under s. as we
“longer Furthermore,21 is not than 300 weeks.” the evidence did

finding plaintiff’sthat the incompel any injurynot resulted
imbecility insanity.”“incurable or

28, relating maximum benefits, bySection to as amended Laws
s. 31949, 202, 3, by 74,c. and as further amended c. s.1951,Laws

(now argued case,it281:30), applicableRSA which is is to this
provided compensation $9,000that could not exceed extend“or

periodover a of than 300 from the injury,”weeks date of themore
provided 22, (nowexcept 20, 24,as in ss. 24 and 281:22,27 RSA

29).26, An provisionsexamination of these that indiscloses none
exceptof them under s. 27 can the award $9,000exceed or continue

applies“more than weeks.”300 Section 27 inonly cases of minors
injured while in violationemployed of law and obviously has no

here.bearing appearsIt thatthus even had s. 22, supra, been
yardstickused as a plaintiff’sto measure the award, the Labor

Commissioner limited,was in his consideration of what was a fair
settlement, $9,000to and the period.300-week The legislative
approval case,of the Davis 335,100 N. H. by 1957, 187,Laws c.
s. 14, removes doubtany of this. v. Roxbury,Keene 96 N. H. 233,
234.

A further plaintiffcontention of the is that his earnings during
the 235 weeks he worked after the accident are not conclusive of

earninghis capacity and he should be entitled to a further award
period.for that It is true that actual earnings are not the sole

test, but rather the earningloss of capacity is the measure by
which the amount theof award should be determined. Desrosiers

Company,v. 525,97 N. H. 531. However, payments made theby
inemployer certain maycircumstances be considered as voluntary

payments in compensationlieu of and properly againstset off the
amount payable. 1947,Laws c. (nows.266, 29 281:31)RSA
providing for such action has never been However,construed.
under an analogous provision relating to (Lawsmedical payments
1911, 163,c. s. 6(2), it was held in Mulhall v. Company, N. H.80
194, that it questionis a of fact for the Court to determine to what
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thepayable bybe reducedcompensation otherwise shouldextent
employer’splaintiff byfurnished the theof medicalvalue services

Id., 202-210.physician.
principlewith this and hold itagreePersuasive authorities that

wagesof lieuinferred that was intended to be inmay paymentbe
compensation in cases the did notreallyof where claimant earn

2 Workmen’s s.Larson, Compensationhe received. Law,what
ample supportThere evidence in this case the57.40-42. was to

plaintiff not his payconclusion that the did earn for the 235 weeks
which heduring injury,worked after his and his employerthat

keep jobhim really“leaned over backward” to on the when he was
liabilitya rather than an asset theto business. The Labor

Commissioner was entitled consider inpaymentsto these determin-
whether,ing he approveshould the lump sum settlement. In the

light of the circumstances, cannot saywe that the amount of the
settlement was unfair. hearingAt the Commissioner,before the
the record indicates thethat entire situation was thoroughly

plaintiff’s positioncanvassed and the rightsand carefullywere
explored. in procedureThis is accordance with the suggested in
King v. Kniznick, 98 247,N. H. plaintiff’s250. The argument
that the Commissioner bemust held not to have exercised his

in approvingdiscretion the settlement, and that it inequitablewas
in amount, fails.

In summary, we have a case where error appearsno of law and
equitable groundsno exist for upsetting the settlement made with

of approvedadvice counsel and by the Commissioner, acting within
his Kingreasonable discretion. v. Kniznick, supra, 250.

The result reached renders unnecessary consideration of other
points raised, and the order is

Petition dismissed.

All concurred.


