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applied to theand 205:4 as203:12of RSAprovisionstheand
be constitutional.held toproceedings arepending

denied; remanded.Motions

All concurred.
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(ofEugene C. and B. NorrisReno,Orr ■& WilliamStruckhoff
Ohio), Mr. Norris plaintiff.and for theorally),{Mr. Struckhoff

Louis C. and E.Wyman, Attorney Waters,General Warren
Deputy for theAttorney orally),General Waters defendant.{Mr.

Leonard Devine, McDonoughG. Velishka and Millimet & {Mr.
MurrayJ. Devine orally), Beveragefor West End Company, Inc.
amicusas curiae.

1.Kenison, C. J. At the threshold of this case is a problem
of statutory liquorconstruction in the legislation.field of control

Sutherland, (3d3 ed.)Construction s. 7203. TheStatutory
question appears to be impressionone of first since counsel have

any directly pointnot cited case in and research has not disclosed
one. Bev. &c. Co. v. Distillers Corp.,Distrib. 158Cf. California

(2d)App.Cal. 758. Specifically questionthe is whether the action
of a manufacturer of beveragesmalt in reducing territorythe of a
wholesaler constitutes a discontinuance to sell meaningwithin the
of 181:26 ifRSA done because the wholesaler selling beveragesis

bymanufactured another manufacturer. The pertinent part of
that statute reads as follows: “The commission may, in its
discretion, suspend or revoke the certificate approvalof of such

importermanufacturer or if such manufacturer or importer discon­
to selltinues beverages to holders of permitswholesale because

such beveragesholders sell importedmanufactured or by another
manufacturer importer.” (Emphasisor supplied).

construingIn this statute we find no definitive aid in its statutory
history or in the rulingsadministrative Liquorof the Commission,
and thus we turn liquorto the matrix of legislationcontrol and

generallycases and inparticularly those this state. See Alcoholic
(An.Beverage Control Study byOfficial the Joint Committee of

the StudyStates to Alcoholic Beverage 1950)Laws, “By large,and
the delegation of authority has been very broad, powersthe of

agencies personscontrol over and property extraordinarily sweep-
ing. example,For control authorities givenare discretionary
power issue, deny,to or revoke licenses, power to determine suit-
ability personsof premisesand for licenses, hold hearings, fix the
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wholesalers, manufacturersbrewers, orlicenses, forbidnumber of
regulateproperty,in retail licensee’stheinterestanyto have

advertising andcontainers, labeling, prices,location, size ofhours,
theQuestions Operationthe ofLegal inCooprider,employees.”

622.621,Law and ProblemsLicensing Contemporary7Systems,
in stateintoxicating beverages thisAlthough regulation ofthe

forms, legislative broad andthe control has runhas taken many
Lawdeep provincial TheSawyer,since colonial and times.

Liquors: AIntoxicatingTraffic in HistoricalRegulating the
(1896). moreBar InReview, 3 Grafton and Coos Association 207

controllinghas been noted that the alcoholicrecent cases lawsit
interpretedbeverages partare to be as unified whole and aa as

comprehensive designthe to inregulate industry strictlyof the
another,order that no one licensee shall exercise control over

directly indirectly. 181:27;or RSA Nashua v.Wholesale Grocers
LiquorState Commission, 224;95 N. Muscarello,H. State v. 92
214;N. H. N. H. Beverage&c. Ass’n v. Commission, H. 5.100 N.

purposeThe legislative to completeexercise a and well-rounded
system regulationthefor and intoxicating liquorscontrol of has

expressiongivenbeen in numerous cases. Manchester Press Club v.
Commission, 442;N.89 H. Pulaski Club Commission,v. N. H.89
559. Even in those cases legislationwhere expressedhas been in
awkward thephraseology prohibitory features liquorof the control
statutes have been inconstrued accordance with the legislative

Small,intent. State v. 99 N. H. 349, 351.
In 181:21,RSA the Legislature27 providedhas that threethe

general classes of manufacturers, wholesalers and retailers of
beveragesalcoholic separateshall be and that no control, direct

indirect,,or interest,and no financial or otherwise, shall be exercised
by one over the other. Nashua Wholesale Grocers Liquorv. State
Commission, 95 N. H. 224. This was aimed at the historic evil

(Stateof the “tied house” Zazzaro,v. 160)128 Conn. and was
preventenacted to the financial domination producerof the or seller

purchaser. However,over the Legislaturethe did not stop there
(RSAin controllingand the 181:26)statute it intended preventto

a from obtainingmanufacturer an exclusive outlet or other financial
domination. Such a statute is not to be construed strictly. Anno.
136 L. 1238;A. R. anno. 123 A. L. R. 748. MagnoliaSee Black v.
Liquor Co., 24;355 U. S. 1957 Annual Survey of American Law
216. A interpretationliteral of RSA might181:26 be thought to
require a complete discontinuance to sell but such a literal con-
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determinationlegislativethewithbe inconsistentwouldstruction
It wasthe manufacturer.bythe wholesalerofprevent controlto

frommanufacturerapreventpurpose tolegislativeevidentthe
of the wholesalercontrolor financialoutletobtaining exclusivean

ifterritory,ina reductionbyto orselldiscontinuancebyeither a
languagereason, statutorythe or in theforit was donecasein such

bymanufacturedselling beverageswas“because,” wholesalerthe
(2d)2 L. 1565. Nashuaanno. ed.Seemanufacturer.another

supra.Commission, TheLiquorStatev.GrocersWholesale
discontinues to sellmanufacturerais violated becausenotstatute
it is whenterritory, but violatedor reduces histhe wholesalerto

engaged inthe isthis because wholesalerdoesthe manufacturer
interpretationtheconclude thatcompeting brand. Weof athe sale

sincewas correctLiquorthe Commissionbyon the statuteplaced
manufacturer anruling permit the to obtainwouldany other

simplethe thebyor a domination of wholesalerexclusive outlet
partial reductions discon-threatened andexpedient a series ofof

181:26)(RSA enoughreach the statute is broadThe oftinuances.
circumventing devices.of theseprohibit eitherto

findings Liquorthat the of fact thebyII. It contendedis
arbitrary, supported byunreasonable not theare andCommission

thecontention is well founded determination ofrecord. If this
Liquor petitionwill set aside on this forthe Commission be

Kingsford, Apartv. 92 N. H. 442.certiorari. Goldsmith from
law,errors of our view of the record is limited toconsideration of

findings reasonablyof the fact couldthe determination whether of
Board, 199, 203;State Milk Control 92 H.be made. Cloutier v. N.

Jordan,v. 101 H. 65. are free to findingsN. We not makeWinn
findings agencynovo revise the of thede or to administrative on

Opinionofportions Justices,the basis selected the record. theof of
533,N. H. 536. The fact that a contrary finding98 could have

ground vacatingnot for findings.been made is the Commission’s
N. H.Nashua, 262,Sinkevich v. 97 265.

There testimony wholesaler,was direct theby bycorroborated
plaintiffothers, that the threatened the wholesaler awith loss of

gaveits franchise unless it up competingthe sale of a brand
(Narragansett). byThis was plaintiffdenied the which claimed
that this testimony merelywas contrived inventiveness on the part

the plaintiff’sof wholesaler. The evidence was to the effect that
the reduction in the wholesaler’s accounts and territory was merely

long-rangeapart plan realignof to andterritory to increase sales
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planthat wasand thisterritoryreducedwithwholesalersby
alsoreasons. There wascompelling businesssolely bymotivated

complaint from other whole-supporting the wholesaler’sevidence
introducedEvidence was alsoCarling products.soldsalers who

arrange procureplaintiff for andthe toindicating tendency bya
England states.in other Newexclusive outlets

gave possibleto conclusions.conflicting evidence rise twoThis
realign-engaged generalinplaintiff merely aOne was that the was

in reductionterritoryment his for wholesalers this state and theof
the wholesaler was an inevitable and innocent resultcomplainingto

plaintiff’s itspurposethe toonly by intensifythereof motivated
plaintiff tellingthat wasThe other conclusion was thesales.

wholesaler, you yourhave choice dis-complainingthe between
products themcontinuing Narragansett keeping priceor the ofat

Carlingin andyour territorya reduction accounts.
A reading exhibits, byof the whole record and thecareful aided

counsel, supportof that therethe briefs indicates is in the record
either conclusion. The heart of the matterfor was motive and

are sayand we unable to thatcredibility the Commission could
finding onnot make the it did the record before Consequently,it.

infind no basis proceedingwe this certiorari to set aside the
findings Liquorthe Commission. 3 Davis,of Administrative Law

(1958).Treatise, ss. 24.02 24.06and
(RSAprovisionIII. The of 181:26)the statute is attacked as

inunconstitutional that it againstdiscriminates plaintiffthe as an
out-of-state manufacturer and denies him equalthe protection

the byof law afforded the State scopeConstitution. The theof
powerplenary enactingof a state in beveragealcoholic islaws

(Stateextensive v. 74Roberts, N. H. 476; Sterling Cider Co. v.
541)Jackson, 90 N. H. and isthis particularly true thesince

effective ofdate the Twenty-first Amendment to the United States
Constitution. v. Washington, 358 64;U. S. Note,California

—Economic Localism in State Alcoholic Beverage ExperienceLaws
Under Twenty-firstthe Amendment, 72 Ilarv. L. (1959).Rev. 1145

It is claimed that the statute is discriminatory equaland denies
protection of the law because the certificate of approval of an
out-of-state maymanufacturer suspendedbe while comparableno
provision is made in the case of a manufacturer within the state.
In view of the provisionsstatutory relating to itmanufacturers
may be doubted that this (seediscrimination at Duganexists all

Bridges, Supp.v. 16 F. 694, appeal 684;dismissed 300 U. S. Nashua
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224) but,Commission, 95 N. H.LiquorStatev.GrocersWholesale
ait as it ispass on inasmuchrequired toevent, we are notanyin

maltmanufacturer ofthat there is nonoticejudicialmatter of
within the state.beverages

theproperly interpreted bythe statute was-thatconcludeWe
aside, and itsfindings cannot be setCommission, that itsLiquor

rightsconstitutionalplaintiff anythe ofdeprivednotaction has
under the State Constitution.

Petition denied.

All concurred.
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