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(byD’Amours, Director of briefErnest B. Charitable Trusts and
pro se.orally),

Boynton, Boynton& Dill fororally),Waldron Susan{Mr.
Elizabeth Hunt, as trustee.

questionTheLampron, J. first transferred “Does theis will
contemplate that the trust here involved shall be administered at
all times by two trustees?”

The granting clause of the will which creates the trust devises
the residue of estate,the in this instance practically the whole
estate, niece,“to my Susan Elizabeth Hunt my brother,and to

Borthwick,A.James to have and theto hold themsame, and theto
survivor of them and their assignssuccessors and forever.”

Although the will repeatedly refers to “said Trustees and their
successors” languagethis usedis in directingclauses disposition
of the estate at the death of Susan to certain “inbeneficiaries fee
simple and anyfreed of Ittrust.” seems theunlikely that testator
intended two trustees should be available merely purposethefor

turning corpusof the over to these residuary beneficiaries. Further-
more the will provisioncontains no indicating an intention that
the number of trustees should never fall below two. Restatement

Trusts,(Second), 108,s. comment b.
The family history thatshows the testator wife,and his who

had no children, orphanraised their niece, Susan, daughteras their
and that she considered and acted toward them in the same manner.

ames,J the other trustee named in will,the worked hiswith brother,
testator,the in the latter’s business for many “Inyears. his
yearslater Daniel . . . came to rely more and more on the business
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shortly afterThe testator’s business was soldof James.”ability
the latter’s death.

James “shall beprovides that neither Susan norThe will
any surety anyuponfile or furnish bondrequired any bond,to to

The trusteesunder this will.”capacity. . . in their as Trustees
all ... ofpropertyare authorized “to sell and andconvey any

court, and toauthority anythe trust fund . . . without . . . of
proceeds theyand the such sale or sales asanyinvest reinvest of

governingmay wise, anydeem freed from the restraint of law
trust investments.”

whole; theConsidering relationshipthe will as a the of testator
trustees; grantedwith the the fact that he them broad discretionary

powers and wanted them theto serve without bond and absence
provisionof a reduced,that their number should not be it is our

opinion that the testator intended that the trust be administered
by Susan and James and in the event of the decease of one of
them, survivor,the inby Amoskeagthis Susan.instance, Trust
Co. Haskell, 89, 91;v. 96 N. H. (Second), Trusts,1 Restatement

9, b;s. comment anno. 151 A. L. R. 1308.
questionThe answer to the first is “No.”

The questionsecond is present“Does the fact that the trustee
is also the life tenant of the trust raise a conflict of interest
which compels the appointCourt to a second trustee? If not,
is it a matter which may be in determiningconsidered whether
a second appointedtrustee should be under the language of this
will?”

There is no intrinsic incompatability in the Susan,situation. in
her capacity survivingas trustee, holds the legalentire interest
in all of the property.trust As an individual, Susan, along with
others, has equitablean interest in the Spenglertrust estate. v.
Kuhn, 212 186;Ill. 1 Restatement (Second), (2).Trusts, s. 99

The arguesDirector however that because Susan is the lifesole
beneficiary of the “potentialtrust a conflict arises out of the fact
that a life beneficiary, who is also a istrustee, naturally interested
in getting all the income that a fund can producepossibly as
against the interest of the same trustee to maintain a secured
permanent fund for the remainderman. Hence, the inclination to
engage in speculativemore investments which generally can be
expected produceto greatera yield for the beneficiary, but less
security for the remainderman.”

When the testator executed his will on June 28, 1932, Susan
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toIt reasonableyears ageof and James was 66. iswas about 49
he in trust to Susan andpropertyassume that when devised his

mightthatprobabilityand the survivor of them the SusanJames
entered hissurvivingat time become the trustee must havesome

hasthere evidence that as trusteemind. Furthermore is no Susan
in manner detrimental to the interest of the otheranyacted

compelbeneficiaries. We see no such conflict of interest as would
probate appointthe court matteras a of law to a second trustee.

Schliemann, App. 270; SpenglerSweet v. 95 N. Y. 266,Div. v.
(2d ed)supra; Scott, p.1Kuhn, 108.1,Trusts s. 788.

part questionThe answer to the thefirst of second is “No.”
grants probateUSA 564:10 the court powersto discretionary

in appointmentthe of trustees. Carr v. Corning, 362,N. H.73
365; Dow,Rockwell v. In powers85 N. H. 58. the exercise of these

pertinentall maycircumstances and should be considered by it.
When inas this case the notwill does specifically provide for the
appointment of a successor to a deceased trustee, the isinquiry
whether it will be more conducive the properto administration of
the trust to fill vacancy.the In Koretzky’sre Estate, 19 N. J.
352, 359; (2dScott, ed.)1 Trusts s. 108:1, supra. The fact that

presentthe sole surviving trustee is also the life tenant of the trust
is only one of the factors to be considered by probatethe court
in determining this issue.

The answer to the partsecond of the questionlast is “Yes.”

Remanded.

All concurred.


