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urged thebys. 6Einterpretationthe ofadoption ofbydefeated
for directnecessitytheaway withplaintiff, wouldwhich do

successorship.
holdingscourtand lowerboardsDecisions of administrative

plaintiff supportin of itscited thejurisdictions, byotherfrom
“mereRooks as aignore the sale toargument that we should

clearlyarepersuasive. general, theyInprocedural step,” are not
facts, thebefore us their statutesdistinguishable from the case on

adopted by the tribunals concerned.policiesand theinvolved
them.We decline to follow

plaintiff acquiredtheunnecessaryIt is to decide whether
the“substantially all of the assets” of Inc. withinPariseau’s,

meaning acquired acquiredof section 6E because whatever was not
from It follows the isdirectly Pariseau’s. order

Petition dismissed.

All concurred.
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Perkins, Holland & Donovan Donovan orally), for the[Mr.
plaintiff.

Burnham B. Davis and Upton, UptonSanders ■& Robert{Mr.
UptonW. orally), for the (Fish)defendant Isabel M. Gleason,

individually and as executrix of the Josephinewill of Fish Pender-
gast.

George R. Scammon for the defendant Ralph B. Fish, furnished
no brief.

Ernest R. D’Amours, Director of Charitable Trusts, pro se.

Kenison, C. J. I. Three questionsof the transferred without
ruling may be summarized as follows: Superiordid the Court have
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Phillipsplaintiff,the(a) qualifyjurisdiction appointto and
filed(b) the annual accountstrustee; allowtoAcademy asExeter

Superior Courtof the(c) the decreestrustee; areby the and
parties?binding theonplaintiffofallowing the annual accounts

inquestion iseachthe answer toFor the reasons hereafter stated
case.in of thisthe affirmative the circumstances

jurisdic-Superior had nothat the CourtThe defendants contend
thetrustee or to allowappoint plaintiffto the asqualifytion and

doing wasfiled it and that its action in sobyannual accounts
placed on Rockwellvoid and force effect. Reliance iswithout or

that this58,v. 85 N. H. decided in 1931. There is no doubtDow,
definitely jurisdiction probatecase the theestablished exclusive of

appointmentin qualification testamentarycourt the and of trustees
accounting. Savingsand their Lisbon Moulton’sBank &c. Co. v.

Estate, considering91 N. H. 477. However it is to be noted that in
presentthe case we do not write a cleanon slate new and since
plaintiffthe appointedwas thea trustee in 1917. that timeAt

indecisions were conflict the plainlyas Rockwell case itself
followingindicates from the quotation page opinion:at 68 of the

“In so far theas earlier cases hold that equity has concurrent
jurisdiction the probatewith court in the settlement theof accounts
of trustees, or in the appointment trustees,or removal havetheyof
in effect been overruled and are (Emphasisnot beto followed.”
supplied). also,See Barker v. Barker, (1905);73 N. H. 353
Hoyt’s Practice, (1901).Probate c. xx

After notice hearingand at which parties appearedall interested
by counsel and the representedState was theby General,Attorney

plaintiffthe appointedwas qualifiedand as bya trustee in 1917
a Superiordecree of the Court and ordered to make annual
accounts to Superiorthe objectionCourt. No to the decree was
made then or thirty-sixto the annual byaccounts thereafter filed
the trustee and byallowed Superiorthe Court. far appearsSo as
neither court nor counsel prophesied in coming1917 the of Rockwell
v. Dow, 85 58,N. H. which was decided March 3, 1931 and became
effective June 25 following. The proceedings taken under the
decree 1917,of and the accounts filed and pursuant theretoallowed
before the effective date of the Rockwell decision or awithin
reasonable time thereafter are valid and binding parties,on the
unless that decision is givento be retroactive effect.

When a decision overrules earlier precedents it may givenbe
retroactive effect but there is no constitutional requirement that
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Co., 287 U. S.Ry. Co. v. SunburstNorthernbe. Greatit must
inParticularly533,N. H. 536.Opinion Justices, 95358; theof

juris-thisprevious decisions are overruledwhereprobate matters
notoverruling decision willthat thefrequentlydiction has stated

previous-hadthe detriment of those whoapplied retroactivelybe to
Langdell 100Dodge,v.decisions. Thus inly relied on the former

H.Holbrook,Holbrook v. 74 N.118, 123,H. which overruledN.
dividends, it wasrelating to201, and established a new rule stock

prior“opinion not be retroactive to affectstated that the will
instrong public policythe Holbrook rule.” There is areliance on

thedisruptioncause “no ofprobate matters to see that decisions
supra.Langdell Dodge,v. We concludeof estates.”settlement

given effect asthat the Rockwell case is not to be retroactive
qualification plaintiff asapplied appointmentto the and of the

to the annualtrustee and accounts which were allowed before
the Rockwell decision.

SuperiorThe decree of the unquestionedCourt of 1917 remained
presentuntil proceedings.the The decree1917 became the law of

the case and the accounts filed in thereon,and allowed reliance
including the thirty-sixth account, openannual are tonot now
question. Miller v. McCutcheon, Eq. 123;117 N. J. Union Oil Co.

(2d)v. Co., App.Reconstruction Oil 30;58 Cal. A. L. R.anno. 95
708. See Cornwell, 34,Zielinski v. H. thirty-100 N. 39. The
seventh and thirty-eighth annual pendingaccounts which are and
have not been accountingsallowed as well as future should be made

probateto the court.
In view of the result reached on this it unnecessaryissue is to

decide partieswhether the would bybe bound the decrees because
of (Knightlaches 495)v. Hollings, 73 N. H. or groundon the of

judicata.res Restatement, 10;s.Judgments, v. Bickford,Bickford
74 N. 448;H. McAllister v. Elliot, 227;83 N. H. v.225, Keene
Martin, 96 N. 504,H. 506.

II. Another questiontransferred is whether defendant,“the
(Fish)Isabel M. Gleason, in her capacity executrix,as is entitled

to one-half the income which prioraccrued to the death of her
testatrix, Josephine Fish Pendergast, and was undistributed at her
decease.” Josephine PendergastFish died Augusttestate 2, 1955.
This accrued and undistributed fund of one-half of the income is

byclaimed the executrix Josephineof Fish Pendergast on the one
hand and by Ralph.B. Fish on the other hand. The fund represents
undistributed income received or accrued for the three months’
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Mayonmadewasdistributionquarterlylasttheperiod since
10, 1955.

trust, incomeof thethe termsprovided byit is otherwise“Unless
payableisbeneficiarythe lifeofto the deathprioraccruedwhich

s.(Second) Trusts,Restatementrepresentatives.”personalto his
a trustthat wheregeneral ruleIt is thecomment a.235A,

adesignated intervals topayable atprovides that income shall be
intervals,between suchbeneficiary diesthelife andbeneficiary,

earnedthe net incomeentitled topersonal representativehis is
the time of his death.up topaymentlastfrom the date of the

Trustees(2d 1956) 238; andBogert,ed. s. 4 Trusts3 Scott, Trusts
(Part I) Administration and236; Nossaman,s. 1 Trust816, p.

(2d 1957) contraryIn anys. the absence ofTaxation ed. 16.03.
provision case. Seewill, generalin the we the rule in thisfollow

154,Martin v. N. H. 156.Eaton, 57
By way exampleof the facts of this case wespecificfrom

theconsider item of interest on certain EdisonCommonwealth
(whichpayable August 1,bonds which were due and 1955 was

prior to the death the beneficiary Josephine Pendergastof onFish
1955)August 2, but was not received theby Augustuntiltrustee

9, 1955. This is income to the Pendergastwhich estate is entitled.
b,also, (Second)See Restatement s.Trusts, 238(1), comment

1: bequeathsillustration “A certain bonds to B payin trust to
the income to C for life in quarterly payments theon first of
January, April, and October.July C dies on February 1st. His
personal representatives are entitled to net income earned between
January 1st and February 1st.”

The questiontransferred is answered in the affirmative and the
trustee is advised payto to the executrix one-half the income which
had accumulated but was undistributed at the of Josephinedecease
Fish Pendergast. A subsidiary matter relates apportionmentto of

expensesthe of administration. If apportionment properis the
parties agreedhave that the sum of $263.37 shall be charged
against the undistributed income. The trustee is advised that
such apportionment expensesof is proper. Taylor v. Bentinck-­
Smith, 304 430;Mass. 3 Page, Wills, 1158,s. pp. 437, 438. See
Page v. 99D’Amours, N. H. 441, 443.

III. A further question transferred without ruling is stated as
follows: “Is the $500 payable annually to (Fish)Isabel M.
Gleason properly chargea on and payable from principalthe or
corpus of the trust estate and not from the income?” partiesThe
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beneficiariesrelating tomaterial facts theon certainagreedhave
codicil in thein the secondin the clause andresiduarynamed

atmayfacts be summarizedconvenientlywill. Thesetestator’s
the andthe construction of willin connection withpointthis

Theyof the second codicil.dispositivethe sectionsparticularly
Brown, sister,the diedB. testator’sare follows: “Sarahas

priorthe but the executionsubsequent to the execution of will to
appears thecodicil, Maryas from recitals therein.of the second

the B. a of thedaughterE. was of Sarah Brown and nieceFish
April 1858, and25, January 19,She was born died 1919.testator.

FishRalph Fish, Josephine Pendergast,B. and FishIsabel Gleason
Ralph Josephineher children. was bom December 3, 1884,were
1888, AugustMarch and Isabel was3, 10,was born born 1899.

PendergastFishJosephine August 2, Ralphdied 1955. and Isabel
partiesand aresurvive defendants.”
partThe material theof second codicil reads follows:as “My

Executors and Trustees are instructed payto Isabel M. Fish five
annuallydollars duringhundred the time they chargehave of the

Phillipsandproperty, Academy,Exeter as isResiduary Legatee,
to thecontinue ofpayment annually duringthis sum the time of

plaintiffher life.”natural The claims that annuitythis to Isabel
M. paidFish Gleason is beto from income theand defendants

itclaim that should beenhave and paid principal.should be from
eighteenthThe and residuary clause of pro-the will expressly

vided the equal bequeststhat $500of to the testator’s sister Sarah
andBrown, the three named members of the Fish family were to

paidbe by the individual trustees “annually, from the income
periodtherefrom” for a of twelve Atyears. the ofend the twelve-

year period the eighteenth clause the providedof will further that
the residuary estate was to be transferred plaintiff,to the Phillips
Exeter Academy, in trust payto to the testator’s sister $500

for lifeannually “from the income therefrom” and to “thepay
balance of said income” to the named members of Fish familythe
and the survivor. quiteIt is evident originalthat the will
contemplated that all of the income paidshould be to these
beneficiaries during their lives.

The death of the testator’s sister and the birth of Isabel M.
(Fish) Gleason undoubtedly prompted the ofexecution the second
codicil. The codicil instructed the individual trustees to pay
Isabel $500 annually for life the“during time havethey charge of
the property” which is for periodthe of twelve Theyears. codicil
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ResiduaryAcademy, as“Phillips Exeterthatprovidedthen
annually ...”of this sumpaymenttheto continueLegatee, is

lifetime.during beneficiary’sthe
incomethat his will all of thebyhave knownmustThe testator

hadAcademytransferred to theafter it wastrust estateof the
bequests topayment Mary,the of hisappropriated tobeen

respective The thatRalph Fish for their lives. factJosephine and
contrarythe codicil but on theprovisions byhe alter thesedid not

Legatee” payAcademy Residuarydirected the “as shouldthat
norexpectedher life indicates that heIsabel an for neitherannuity

fromannuity paid by Academyintended that her should be the
the lifelongincome so as other beneficiaries survived. Since

time theduring only paymentthat available source for of Isabel’s
beannuity corpuswould the of the trust he must be deemed haveto

paymentintended of her legacy questiontherefrom. The trans-
ferred is answered in the affirmative. The trustee is advised that

bequeathedthe annuity paid corpusto Isabel should be from the
beginningeffective in the future and periodwith the thesince

allowance of the thirty-sixth annual account.
plaintiffIV. Whether the is entitled to attorneys’costs and

fees cannot be answered theon record before However,us. in this
connection the following quotation from Concord Bank v.National
Haverhill, 101 N. H. 416, pertinent:419 may be it“Accordingly,
should emphasizedbe that the allowance of attorneys’ fees is not

righta matter of but rests in the cautiously exercised discretion
of the Attorneys’ feescourt. should be allowed inonly those cases
where litigation'the is goodconducted in faith for the primary
benefit of the trust as a inwhole relation to substantial and
material issues essential properto the administration of the trust.

(2d)Anno. 9 A. L. R. recognized1132. It is that in such cases the
court duty protecthas a to the charitable estate from vicarious
generosity which might result if attorneys’ fees were allowed as a
matter right.of Re Atwood’s Trust, 227 Minn. 495.” The source
of payment for such costs and attorneys’ fees mayas be allowed
should be by probatedetermined the court. Page v. D’Amours, 99
N. H. 441, 442; RSA 564:21.

V. The questionsremaining transferred have in effect been
disposed byof the answers given.already As previously indicated

plaintiffthe had authority to maintain petitionits for instructions
and advice, and even if it had not the defendants would have
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petitiontheironthe same issues determinedhavebeen entitled to
judgment.for declaratory

completefull and account-not entitled to aThe aredefendants
itthe trust estate sinceof the income ofing by plaintiffthe

aredefendants, however,management thereof. Theassumed the
courtaccounting probatefull in thecompleteentitled to a and

by Superiorthe account the Court.since last annual was allowed

Remanded.

All concurred.
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