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plaintiff.the(Mr. fororally),ArweAyerGoodnow, Arwe ■&

(Mr. KrompholdKromphold,J. Jr.EricCristiano andJoseph T.
the defendant.fororally),

legalhad titledisputed plaintiffthat theWheeler, J. It notis
59,N. H. 61. TheAustin,Bank v. 99Franklin Nat.pony.to the

governed the.rights bythat arecontends, however, hisdefendant
person“Where a346:25, provides:whichof RSAprovisions

possession goodsin the . . . thegoods continues ofhaving sold
person any person receiving...transfer that todelivery byor

goodin faith without noticé ofvalue for the same andpayingand
the person makinghave the same effect ifprevious sale,the shall as

byor authorized the owner ofdelivery expresslythe transfer were
makegoodsthe to the same.”

however,plaintiff relies, provisionson theThe of RSA 346:23 I
“Subject provisiontheprovide: chapter,which thisto of where

bygoods person thereof,are sold a who is not the owner and who
them under authoritydoes not sell the or with the consent of the

owner, buyer acquiresthe no better goodstitle to the than the
had,seller unless the the goods byowner of pre-is his conduct

denyingcluded from the seller’s authority to sell.” Reed v. Linscott,
87 N. 139.H.

Generally speaking, a seller without the consent of the owner
of a chattel cannot transfer a better title hethan has unless some
principle estoppel operation.of comes into Am.46 Jur. 620. But

parties agreewhere personalthat property shall remain in the
possession of the vendor without anything giveto notoriety to the
transaction, the sale is againstinvalid as subsequent purchasers.

v. Forristall, 58 N. H. 114. See also, Fellows v. Railroad,Crawford
78 N. H. 594.

The defendant had bought and sold horses with Buffum for many
years and had knowledge presenceof the of the pony on Buffum’s
premises for some years.fifteen His conduct must be measured
by theof ordinary man of averagethat prudence under similar
circumstances. It is true he may not take matters for granted
unless a reasonable man would so,do and he is called upon to
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requires.facts,situation, considering allas theinquirysuchmake
thatandconduct was reasonablethat hisof the viewWe are

the transaction.chapter controls25 346ofsection
defendant oftheactual notice toof ofevidenceIn the absence
mortgage ofthat hisupon evidencereliestitle, plaintiffthehis

title,he wasof obtainedthrough whichthe foreclosurepony,the
Theundischarged satisfied.because notandof recorda matter

mortgage valid asmaking thenoticewas constructiverecord
360:19)(RSA in effect as toif stillpurchaserssubsequentagainst

of thenoticeBut it was constructivepurchased.goodsthe
restplaintiff’s right in this does notand the actiononly,mortgage

fore-upon his title derived from itsupon mortgage,the but
closure.

of plaintiff,record was not constructive notice sale to theThe
more than a recorded bill of sale would have been RSAany {Cf.

340:3). mortgage,Actual notice of the either the recordby or
otherwise, presented an bywould have occasion for theinquiry

mightdefendant and have been sufficient preventto bona fide
purchase. it pretended knowledgeBut is not that evidence of actual

produced, proofwas and in its absence theof record without more
operatenot Pipercould to purchase.defeat the defendant’s v.

Hilliard, 198; Hastings58 N. H. v. 24Cutler, N. H. 481.
the verdict,After plaintiffcounsel for moved afor new trial on

groundsthe newlyof discovered evidence. The evidence offered
was in the ofform an affidavit of N.Evelyn Buffum, widow of the
seller of the pony. In substance she deposed that two threeor
months before the sale of the pony, defendant came to her home
and discussed the sale herwith late presence.husband in her She

hertold husband that he could not sell the pony, responseand in
questionto a from the defendant her husband “said something

”about Mr. Robertson holding mortgagea on everything . ...
hearing,After the Court denied the motion and made the follow-

ing findings: “The Court finds that the purported evidence
offered in support of this motion could have been easily uncovered
and discovered and plaintiffthat the was at fault in presentingnot
the evidence at the trial. The effect of the offered evidence is to
impeach the testimony of the defendant but of itself does not
establish misconduct or partonperjury the of the defendant.
Motion denied.”

The affidavit of Mrs. Buffum was executed two days after
plaintiff’s counsel received notice of the verdict. She had lived
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the- trialduringto andprior-premisesat the samecontinuously
theforCounsela witness.asproducedbeenhavecouldand

howseedidn’tbecause weher "...interviewtoplaintiff failed
conversa-anytowitnesspartya orhave beenpossiblyshe could

the Defendant.”. . andthe .Sellertion between
newfor athe motionin denyingCourtfindings of theThe

matteras aevidence, saycannotand weby thesupportedtrial are
McGinley v.been made.reasonablyhavecould nottheylawof
103,H. 107.322; Long,v. 90 N.320, StateN. H.Railroad, 79

overruled.Exceptions

All concurred.
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