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itpowerher to transfer to someonegivewill would be to the
thefamily, contingencyoutside the which seems to us to be very

the wished to avoid.testator
general rule devisedpropertyWe are aware of the that when is

bequeathed by kin,or will heirs next of are betheyto or to
Ward,ascertained the date the death. Simes v.as of of testator’s

generalN. H. However,78 533. it is true that this ruleequally
Picard,yield Burpeemust to the intent of the v. 94testator.

H. 307, impression producedN. 309. Here the the aby will as
whole, light circumstances,construed in the the surroundingof

theis that testator desired his heirs to be determined as of the
the daughterdate of death of his Bertha, the life tenant.

At the time her death,of the heirs of the histestator were all
grandchildren, standing equaland in degree relationshipof him,to
they should equaltherefore inherit shares. Remick v. Merrill, 80

225,N. H. 230.
It follows that proceedsthe disputedof the sale theof property

are beto one-quarterdistributed plaintiffthe one-quarterto and
to each of the three defendants.

Remanded.

All concurred.
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se.proorally),andAngus (byM. MacNeil brief

orally),SmithRiley,Smith M. Jr.F. and James {Mr.Edward
Lathe.defendantfor

“Findings, RulingsthearguesDefendant thatLampron, J. first
agreeDecree,” premature.and of the Court were We with this

contention.
general rule, opportunity“As a notice and an to be heard are

judicial proceedingbasic essentials of a . . . The requirement of
hearingnotice and need not be inobserved matters which are

formal, clerical or . specialuncontested . . and maycircumstances
thedemand issuance of court orders without initial notice or

hearing injunctionsas in the case of ... As a of practicematter
notice hearing representand generalthe rule the denial of aand
hearing exception.”is the Lavigne,DiPietro v. 98 N. 294,H.
295; In re Poulin, 100 N. H. 458, 459.

It is true that a motion disposedwas properly of on the
allegations thereof when that “form of proceeding acceptedwas by

partiesboth objection.”without Kusky v. Laderbush, 96 N. H.
286; Rosenblum v. Company, 99 N. 267,H. 270. It was also
proper to decide a inclaim receivershipa on the statements of

without thecounsel offer of testimony when that form proceed­of
ing was accepted by parties.the Wein Arlen’s,v. 98 N. H. 487,
489. However there was no agreementsuch in this case. The
defendant did agreenot plaintiff’sto pleadings, there was no
agreed statement facts,of nor was any testimony offered. There
is nothing in the record to indicate that defendant waived her
right to a hearing. On the contrary the record shows that defend­
ant insisted on all her rights.

Even RSA 597:33 on which the Trial Court relies in its decree
for taking jurisdiction of plaintiff’s petition states that “The
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Thehearing.”. . . afterjudgmentmay rendersuperior court
themade withoutit wasaside becausedecree is setTrial Court’s

v.entitled. DiPietroLathe wasthe defendanthearing to which
to decideunnecessaryitresult isIn view of thissupra.Lavigne,

inCourtSuperiorthejurisdiction onconfers597:33whether RSA
to arrest.subjectMacNeil waswhetherthis case or

was withoutmunicipal of Concordcourtclaim that thePlaintiff’s
municipal courtthecase returnable tobail in ajurisdiction to set

ruling.the Trial Court withoutbywas transferredof Brookline
requirejustice“Every mayandprovides that courtRSA 597:5

to receivein which he is authorizedperson of an offensea accused
beforesureties, at a future timerecognize, appearto with tobail

The with whichcompetentother tribunal.” offensesanyhimself or
bycharged the describedplaintiff were not within offenseswas

Superior Theby only.RSA which bailable the Court597:4 are
jurisdiction to set bailmunicipal court of Concord therefore had

when, here,in this this as is done atespeciallycase and is so it
objection plaintiff.the and without thedemand of from

vacated; remanded.Decree

All concurred.
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