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is inAlthough the evidenceverdict in favor must be overruled.his
byperformancefull of the contractconflict it be said thatcannot

couldreasonable menonlythe is the conclusion to whichdefendant
Co., 210, 212.Lamarche v. &c. Ins. 101 N. H.arrive. Granite State

plaintiff agreed the couldAlthough that Veterans Administration
paymentthe final the on the thererelease due defendant contract

plaintiff that waswas also evidence that understood defendant
under afterobligation to defects in the work for onerectify year
completion. No executed theby plaintiffrelease was introduced
and there evidencewas that after final defendant madepayment
repeated attempts improveto the Thesupply.water evidence

plaintiffwas not conclusive that or the Veterans Administration
acceptedon his behalf performance completedefendant’s as full and

under the terms of the v.contract. N. H.Freeman, 69Danforth
466.

trial.New

All concurred.
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Bell & Bell L. Bell plaintiff.III orally),{Ernest for the

Howard B. Lane (by brief and orally), thefor defendants.

Duncan, J. The action arises out of the execution of a document
prepared upon printeda bearingform the name of the defendant
Frances Ash at the top, which was filled in by the defendant

Ash,Charles after plaintiffthe had orally agreed pay $15,000to
for premisescertain in Keene, which had been listed for sale with
the defendants by the heirs of the Estate,Beard so-called. The
document was under date of January 9, 1956, and acknowledged
receipt $300of on account of purchase pricethe of the property
therein described. Between brief descriptiona of the property, and
a statement of the purchasetotal price $15,000, appearedof the
printed words: “Due to of,”there byconditions followed a blank

completedwhich was by the defendant read;Charles “acceptanceto
by planning board of Keene of lot layout.” Beneath the statement
of pricethe was a statement of agreements relating to the effect
of performancefailure of by either party, the effect of damage to
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taxes andofapportionmentpending conveyance,propertythe
matters.similar

signaturetheby a line forin turn followedprovisions wereThese
the defend-signature ofAgent” which bore theEstateof the “Real

Agent.” BeneathEstateAsh, Realant Charles G.“ByCharles:
thepurchaseagree“I tosignature appeared printedthe wordshis

hereinconditionsterms andproperty on theabove described
the wordssignaturefor abovestated,” two linesbyfollowed

the “Purchaser.”“Seller” and two lines above word
Ash as indi-defendantsignedThe document was first theby

thesigned bynextcated, plaintiff purchaser.as It wasbyand the
thebyplaintiff’s purchaser,wife and then was submittedas a

the heirs who residedMills,defendant Hazel M. one ofFrances to
Keene, signed uponin lines above the word “Seller.”who one of two

agreementtheupon marginAt time Ash the ofthat Mrs. wrote
“Noteopposite relating “conditions,” the notation:the clause to

shebelow,” margin,the bottom wherepointingwith an arrow to
words; agreeable.”Estate arewrote the “and that all heirs of Beard

notationscopy agreement, bearing signaturesA the the andof
13, 1956.above, plaintiff Januarydescribed mailed to the onwas

copythe he looked atplaintiffThe testified that when he received
it, “opened reading noticingit theup” putit but it without oraway

procureHenotation at the bottom. thereafter retained counsel to
authority lots, arrangedto subdivide land into to finance histhe
purchase, accepted deposit agreed price fora on account of an sale
the dwelling premises, expense anticipa-inon the and incurred other

constructing sellingtion of and houses on the land.
During this time the to fromdefendants undertook obtain deeds

heirs,the some of whom were outside the In theystate. this were
unsuccessful, 28, 1956,and March they plaintiff’son returned the
deposit. There propertywas evidence that the ultimatelywas
acquired by joinone of the heirs who refused to in sale to the
plaintiff. heirHowever this reimbursed him in the amount of

maj part out-of-pocket$495 which was the or expense.of his
plaintiff’sThe respect negotiationsevidence with theto aswas

He upfollows: testified that February 20,to 1956 he “believed”
he had a valid contract purchasefor of the real disputedestate. He
the oftestimony the defendant Charles that the latter had called
his attention to the placed uponnotation the agreement at

signature bythe time of heir,the local and denied hethat was told
by him that signaturesother were needed. On direct examination
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on“relyinghe he wastestified thathowever,counselby his own
and Ashagreement,” thatget a valid salestoAsh] [him][Mr.

get it“he hadsigned agreement that towhen he thetold him
Ash that heHe testified that Mr. saidthe heirs.” furthersigned by

had toand told him that Mrs. Millsrepresented estate,the Beard
else hadanybut not tell him whether onesign agreement,the did

talkedhe haddisputed testimonyHe Mr. Ash’s thatsignto it.
get signatures.failure otherwith him about the to

represented theythe thatevidence that defendantsThere was no
agreement sellers,theexecute an on behalf ofwere authorized to

they plaintiffundertook so. While the testified thator that to do
agreement,he had there was no evidencebelieved that he a valid

did,representedthat the that he thatdefendants or warranted
they sale,”to orauthority falsely improperlyhad “effectuate a or

authority, theassumed such unless evidence that the defendant
plaintiffthe he propertyCharles told that “could have the for

$15,000” representation.was asuch The defendants’ evidence of
property price questionauthorization to offer the at the in was not

contradicted however.
Upon opinionthis record we are theof that the directed verdict

properlywas entered. itWhile was the plaintifffindable that was
told he buythat could the property $15,000,for he could not

justifiedbe inreasonably uponfound relying this oral assurance
in the offace written notice that byconsent to the sale owners
other than Mrs. Mills was necessary, and his concession that he
was told that the signatures theof “heirs” had to be obtained. See

(Second)Restatement of the Law Agency, 331,s. b;comment
Toohey Davis, 80,v. N. H.85 87.

The claims of breach of warranty of authority and of “false . . .
assumption” (seeof authority Baum, (N.Y.)Weiss App.v. 218 Div.
83) greaterhave no support in the record than the claims of false
representation. person“A purportswho to make a contract . . .

representationor on behalf of another . .. whom he powerhas no
bind,to thereby subjectbecomes to liability upon.. . impliedan

warranty authority,of heunless has manifested that he does not
make such or thewarranty other party knows the agentthat is not
so authorized.” Restatement (Second), Agency, s. 329. “Thus in
the case anof oral executory contract within the Statute of Frauds,
the unauthorized agent is not liable if the principal performfails to

groundon the that the contract is not writing.”in Id., j;comment
(5thMoritt Fine,v. 242 F. 2d 1957).128 Cir.
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thanno moreappears,far the defendants assumed to doSo as
thedo,were to the for writtenthey necessityauthorized and
admittedlyagreement principalsthe who were their wasof heirs

The Mrs. Mills as a “Seller”bydisclosed. memorandum executed
(RSA 506:1), andsatisfywas insufficient to the statute of frauds

theupon uponindicated “all ofits face that it was conditioned
if beagreeable.”heirs of Beard Estate Even it could[being]

authority,found that lossbeyond anythe defendants acted their
plaintiffsuffered withby the resulted from the lack a contractof

the themisrepresentations,owners rather breachany bythan or
Bloom,defendants v.implied warranty authority. Young,of ofany

Ky. 142; Dung205 494; Hyman,v. N. Hoon v. 87Parker, 52 Y.
W. 659, 662,Va. 663. the evidence insufficient toSince was warrant
a finding plaintiff,for the the isorder

Judgment thefor defendants.

All concurred.
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