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at the trial but apparent procedurewould have been had the now
suggested been followed; partiesand the had thewould have
expense procedureof two trials. Thejury adopted was well within
the discretion of the court below.

Exceptions overruled.

All except J.,concurred Kenison, C. partwho dissented as to
opinion.II of the
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plaintiffs.theHinchey Bryant orally), forBryant &Burns, {Mr.

F. DevanJosephBergevvn and&Bass, GreenSheehan, Phinney,
for the defendants.orally),Devan{Mr.

partialare whetherherepresentedissuesWheeler, J. The
death anddecedent’sthe time ofin fact atdependency existed

computed incorrectlywascompensationthe ofwhether award
provisions of RSA 281:22 V.with theaccordance

strong husky boydecedent,the afound thatThe Trial Court
becomingaccident, employedthe before17 old at the time ofyears

duringby part-timethe did work in a market 1955-56.defendant
salary averaged heper regularly$16His then week which turned

plaintiffsover theto who it for expensesused usual household
including support.their own

GeorgeAfter became employed by the defendant his take home
pay averaged per$48.25 week hewhich regularly contributed to the
plaintiffs who supportused it for the theof household. Out of

gavethis they $6him per week spending Themoney. cost of
George’s support averaged $20 per week spend-which included the
ing money.

The decedent worked after school and full time on week ends on
his father’s poultry tendingfarm a flock someof laying1800 hens.
This work continued after employmenthis by the defendant. It
was found that the value of this work was over per$20 week.
After George’s death his father reduced the number of birds in his
flock because of his inability to care for so many without additional
help. It was properly found that the plaintiffs uponrelied the
decedent’s contributions toward the support of the household and
expected they would continue.

RSA 281:2 VII defines dependents as follows: “Dependents,
shall mean the . . . parents . . . who were wholly or partially
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support atforemployeetheupon earningsin the ofdependent fact
of the injury.”the time

notwereplaintiffsthat theposition the defendantsis the ofIt
question ofsupport. Thedependent upon their son for“in fact”

on the“in fact” must be resolveddependency existedwhether
law, aspresentof the taken as a Under thebasis evidence whole.

one,the the is thatdependencyunder former fundamental test of
upon earnings Lapointof “reliance” “for v.living.” Winn,means of

357,81 N. H. 359.
plaintiff presentedless favorable to theIn a factual situation than

pointedthis court out that not be de­dependencyhere should
“by a balancing adoptedtermined mathematical of andaccounts”

partial the “Independency following language:as the test of such
partialthe true of dependencysituation test is whether [the

parents] regularly received from the son’s ofwages parta [their]
support, ground expectationand whether there was for reasonable

parton thethat son would continue to contribute to[their]
” Colbymaintenance . Varney, 130,v. 97 N. H. 134.[their]
dependencytests to establish haveSimilar been established in

jurisdictions. Airother Castle v. Industrial Commission,See 394
Ill. 62.

The Court thatfound the decedent turned in a substantial
portion of his earnings which forweekly supportwent the of all the

parentsandfamily that his uponrelied it expectedand it to
It is plaintiffstrue that one ofcontinue. the testified that the

supportingcost of them both for dollars,a week was forty and that
evidencethe indicated that their income from the poultry business

averagedin 1956 $46about a week. This does not establish as a
of law parentsmatter however that the were dependents.not What

expenses were taken into account in estimating the cost of support
did appear.$40at not The Court found that the decedent furnished

plaintiffsthe with a$16 week in early 1956, and that following
employmenthis theby defendant, he turned over to them his

average wage $48.25of a week less what kepthe for spending
money. It could be found that the total cash income thus received

parentsby the from both sources was used for support,their since
the evidence was that there were savingsno or accumulations from
these funds. The cost of supporting the decedent, estimated by

parentshis at twenty dollars a week, was more than byoff set the
ofvalue his work on the range,poultry which the Trial Court
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increaseoperated toweek, whicha and$33a value ofliadfound
business.poultrytheparentsthe fromnet return tothe

the decedent’sfinding thatinjustifiedwasthe CourtThus Trial
hisupon byreliedin fact used andwerewagesfromcontributions
tothough was evidenceeven theresupport,for theirparents
onwithout themfinding they have subsisteda that couldwarrant

Commission, supra; Statea Air Castle v. Industrial$40 week.
Hayden Court,rel v. Districtex 133 Minn. 454.

finding partial dependencyof andtheThe evidence warranted
exceptionthe defendant’s thereto is overruled.

theThe and final is that award ofdefendants’ next contention
partial isper plaintiff dependentweek to a con-$16.50 each as

intrary provides:to the formula forth 281:22 Vset RSA which
dependent“Any herein,as defined of injurywho at the time the
injuredof the in part dependentis only upon earnings,his shall

proportionreceive such providedof the benefits for those wholly
dependent as the wageamount of the contributed theby deceased

partialto such dependents at the time of injury bore to the total
support of dependents.”the

The plaintiffsCourt found in effect that the were at fiftyleast
per dependentcent on the decedent. This was bywarranted the

theevidence that income from the poultry averagedbusiness
about a 1956,$46 week in and thethat decedent’s contributions
from wages after his employment theby defendant averaged ap-
proximately the same amount. The extent of the dependency was
correctly determined of theas date of injury. Am. &c. Co.Ins. v.
Ohmart, 167,100 N. H. 169. Under the statute as amended in
1951, it was properlyalso determined in proportionthe “thewhich

wageamount of the contributed” bore to support. (Emphasistotal
supplied).

The Trial Court, however, in allowingerred eachto of the
plaintiffs fifty per cent of the provided“benefits for whollythose
dependent.” RSA V, supra.281:22

While the finding perfiftyof cent dependency is sustainable
on the record the exceptiondefendants’ to the amount of the award
must be The plaintiffssustained. under the statute, supra, are
only entitled a proportionto of the provided“benefits for those

dependent.”wholly Here the maximum benefits perwere $33
week all “those wholly dependent.”for For the partial dependency

case,in employerthis requiredthe is to pay only half of the
subjectmaximum benefits $33,of to the statutory minimum of
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to3) entitledplaintiffsthe are(Laws s. which1955, 98,c.$20
99,N. H. 103.Colby Varney,v. 98them. Seeshare between

partinExceptions sustained
part.inand overruled

All concurred.
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