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theorally), forShawRobert Shaw {Mr.andII. McGuirkRussell
plaintiff.

thefororally),BroderickManning & SullivanBroderick, {Mr.
defendant.

toopportunityand angeneral rule, noticeLampeón, J. “As a
v.DiPietrojudicial proceeding.”of aheard are basic essentialsbe
beimportant that cases“it is294,N. H. 295. AlsoLavigne, 98

. . .in courtdayhave hismerits, partyon their that adecided
andfinallybe concludedimportant litigationthatIt is likewise

benotdilatorythat the shalldispatch andwith reasonable
Follansbee,Lewellynthe v.expense diligent.”the ofrewarded at

applicationthe of these well known111,94 N. H. 114. However
presents difficultiesprinciples particularto a set of facts often

theas is case here.
It thecopy byis admitted that a of writ which the instant

Septemberwas on 27,action instituted was served the defendant on
1957, requirementsin accordance with the of RSA ch. 510. How-

allegedever it has been by the defendant in her of defenseaffidavit
filed with her motion to strike off her default copythat the of the
writ served on her specificationscontained neither specialnor a
declaration. allegesShe further originalthat when the writ was
entered in court there partwas attached thereto and made a

specialthereof a containing pleadeclaration a of case based on an
agreement partiesbetween the postingrelative to the byof a bond

plaintiffthe for her in the conservatorship of her brother Charles.
This bywrit contained the usual return the sheriff that he had
summoned the givingdefendant herby in hand a true and attested
copy thereof. RSA 510:2. We plaintifffind no denial theby of
these allegations in the record before us.

(99Rule the Superior 610)17 of Court N. H. 609, provides that
uponin actions special declaration “where the writ does not con-
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notwrits willservice, suchat the time ofspecial declarationtain a
containing theamend,motion toaccepted entry unless abe for

’splaintiffofa returndeclaration, accompanies the writ withspecial
mailed or deliveredhas beenthe motioncopythat a ofattorney

noThe disclosesrecordfor defendant.”to or counseldefendant
September 27,onletter writtenbut does contain thesuch motion

bearingthe defendantplaintiff’s attorneyto the for1957, counselby
followingthewhich conveyedthe that the writsame date as of

I with MassachusettsWednesday,information. conferred the“On
GeorgefromBonding Company who had received& Insurance

of an executionfor the estate Charles[attorneyScammon Nudd]
$1200in execution is for and somedemanding payment full. This

Bonding Company... I see alternative but that thedollars can no
pay of thewill have to to the administrator the full amount

Nuddbrought againstexecution ... I have date Christinethis suit
and attachment judgmentmade a real estate to secure ob-any
tained.”

beingDefendant herself received notice that an action was in­
against her onbystituted the service of a writ her. of theNotice

of therebynature the action commenced was bycommunicated
letter to counsel who been representinghad her in a related matter
and to whom broughtshe the are opinionwrit. We of the that
defendant’s contention that deprivedshe was of her constitutional
rights proceedingsin these is without merit. Const., I,Pt. Art.
15th; United &c. Insurance Corporation,Co. v. 321,82 N. H. 323;
Lewellyn v. Follansbee, 113;94 N. 111,H. 1 Notice,onMerrill s.
522, p. 518.

Defendant’s motion to strike theoff default was addressed to the
discretion of Judgethe to whom presented.it was RSA 514:2. On
the record we cannot say as a matter of law that he abused his
discretion in denying it. Lewellyn v. supra.Follansbee, However,
it appeardoes not that Judgethe who entered the default was aware
of the fact that the special declaration was attached to the original
writ between the time of service of a copy on the defendant and

entryits in court. See Rule 17, 99 N. H. 609. This could be a
material factor in the disposition of defendant’s motion to strike off
her default permissionand for presentto a defense on the merits.
Clark v. Bradstreet, 99 H.N. 55, 58. This motion was not decided
by the Judge who entered the default and assessed the damages.
Whether the latter Judge would have taken any different action
if he had known the facts pertaining to the declaration is unknown.
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reachedin the resultthe this factor over-allBecause effect of
requires thatjusticedetermined we consider thatcannot be

Accordinglyfindingsbe afforded for on the issue.opportunity
findings.for suchgranted applyleave is to the defendant to

182,N. H. 189.Shaw,Johnson v. 101

nisi.Exception overruled

All concurred.
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