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consideration of the act as a whole. Costoras v. Noel, 100 N. H.
81, 83. The conclusion that the word “used” was intended to
convey the same meaning in subsection V which was clearly given
to it in subsection IV is supported by the recognized principle that
words used with plain meaning in one part of an act are to be
given the same meaning in other parts of the act, unless a contrary
intention is clearly shown. See Elizabeth Arden Sales Corp. v.
Gus Blass Co., 150 F. 2d 988 (8th Cir. 1945); Randall’s Case, 331
Mass. 383. This principle, rather than that urged upon the court
by the plaintiff, is appropriately to be followed in giving effect to
what the Legislature must be taken to have intended by the 1957
revision. In reaching this coneclusion we express no view concerning
the interpretation of subsection IIT of section 23, as amended, which
is not here in issue.
The order upon rehearing is

Former result affirmed.

All concurred.
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Brawpix, J. The defendants’ first contention is that the Court
erred in the hearing before it in permitting the plaintiffs to introduce
evidence which had not been presented to the zoning board of
adjustment. It is true, as the defendants claim, that there is now
no trial de novo before the Court under RSA 31:78. Gelinas v.
Portsmouth, 97 N. H. 248, 249,
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However, RSA 31:82 states: “All evidence transferred by the
board of adjustment . . . shall be, and all additional evidence
received may be, considered by the court regardless of any technical
rule which might have rendered the same inadmissible if originally
offered in the trial of an action at law.” Courts have often taken
a view in zoning appeal cases, regardless of whether one was taken
by the board, and such evidence is often significant. Suprenant v.
Nashua, 101 N. H. 43, 45. The 1949 amendment (Laws 1949, c.
278, s. 2) which changed the procedure in some respects on appeals
did not change RSA 31:85 which provides in part that “the court
may take evidence . . . . ” No limitation on this procedure is
expressed or implied anywhere in RSA ch. 31, and s. 82, in stating
that “All additional evidence received may be, considered by the
court,” unquestionably contemplates that the Court may receive
additional evidence. Cf. RSA 541:14. Ncither in the Gelinas nor
the Suprenant cases, relied upon by the defendants, did our court
adopt any contrary doctrine, as this would clearly have been in
derogation of section 82. In the (elinas case we noted that “Great
liberality in the admission of evidence is the policy of the Legisla-
ture in these cases.” Id., 252. This rule appliecs to proceedings
both before the board and the Superior Court. However the receipt
of additional evidence by the Superior Court on appeal presents
a preliminary question for that court as to whether the proffered
evidence tends to show that the order of the board was unjust or
unreasonable. RSA 31:78. In this case, the Trial Court set aside
the decision of the board for lack of any evidence to support it.
It follows that additional evidence received by the Court cannot
be said to have prejudiced the defendants’ rights. The defendants’
exceptions to the admission of additional evidence by the Court are
overruled.

The defendant Grand Union Company’s argument that the Court
erred in ruling that there was no evidence on which it ecould be
found that the company would suffer any unnecessary hardship
within the meaning of the statute if the application for a variance
were denied, does not require extended consideration. The hardship
referred to in RSA 31:72 III must be to one whom the statute
was designed to protect. We do not believe that an option holder
is such a one (Tripp v. Zoning Board of Pawtucket, 84 R. 1. 262)
and therefore the defendant company’s contention ecannot prevail.

The Simoncaus, although they do not appear as parties in the
petitions, were found by the Court to have acted through their
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agent, Grand Union Company, in requesting a variance. The Court
has concluded that there is no evidence that they suffered unneces-
sary hardship because of the denial of their petition. The de-
fendants, while they do not dispute the correctness of the essential
findings of the Court, maintain that these findings contain sufficient
evidence of unnecessary hardship so that “it clearly cannot be
said that no reasonable person could have believed (this essential)
for a variance existed.” Gelinas v. Portsmouth, supra, 251. We
cannot accept this argument. A careful analysis of the findings
convinces us that the Court’s conclusion was correct. Cases cited
by the defendants as authority for a contrary holding are dis-
tinguishable from the present situation on their facts. In each
instance, sustainable findings were made that unnecessary hardship
would be inflicted on the one seeking a variance were it denied.
This is not so here, and the defendants’ exception cannot prevail.

In further relation to the question of unnecessary hardship, the
defendants argue that the Court, in deciding this issue, erred in
considering the entire lot, rather than just the portion to which the
variance was to apply. They cite no authority for this proposition,
nor do we believe it a tenable one in the circumstances of this case.
Were it to become law, owners, by dividing up their parcels, could
often create a situation where unnecessary hardship might appear
to exist as to any particular division. Should a variance be granted
in such instances, the effect would be as in spot zoning, and the
action would be unlawful, since it would defeat the uniformity
which it is a fundamental purpose of the zoning law to maintain.
Edgewood Crwic Club v. Blaisdell, 95 N. H. 244. Tt follows the
defendants’ exceptions on this issue are overruled.

Since the Court did not base its decree in reliance upon the
so-called “self-created hardship” doctrine advanced in New York
state (Clark v. Zoning Board of Appeals, 301 N. Y. 86), but
expressly declined to apply this principle, no exception in respect to
this matter is open to the defendants.

The conclusions reached render unnecessary consideration of
other issues raised, and the order is

Decree affirmed.

All concurred.




