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N. H.Noel, 100Costoras v.as a whole.of the actconsideration
towas intended“used”that the word81, 83. The conclusion

givenclearlyV which wasmeaning in subsectionconvey the same
thatprinciplesupported recognizedthebyin IVit subsection isto

bepart an act are tomeaning in one ofplainused withwords
contraryparts act,the unless ain other ofgiven meaningthe same
Corp.Arden Sales v.See Elizabethclearlyintention is shown.

(8th 1945); Case, 331F. 988 Cir. Randall’sCo.,Blass 150 2dGus
upon theprinciple, urgedrather than that courtMass. 383. This
givingin effect toappropriately be followedby plaintiff,the is to

1957to have intended thebythe must be takenLegislaturewhat
concerningexpress no viewreachingIn this conclusion werevision.

amended,III section as whichinterpretation 23,the of subsection of
not here inis issue.

rehearing isuponThe order

Former result affirmed.

All concurred.

Hillsborough,
4843.No.

ConeryA. &Roland a.

v.

City of Nashua.
Company.UnionGrand

Argued September 7, 1960.

4, 1960.Decided October



17



18



19



20

Clancy & O’Neill (Mr.Aaronand A. Harkaway Clancy orally),
plaintiffs.thefor

Sullivan Gregg& and Sherman D. (Mr.Horton, Jr. Horton
orally), for the defendants.

Blandin, J. The defendants’ first contention is that the Court
erred in the hearing it inbefore permitting plaintiffsthe to introduce
evidence which had not been presented to the boardzoning of
adjustment. It true,is as the defendants claim, that there is now

trialno de novo before the Court under RSA 31:78. Gelinas v.
Portsmouth, 97 N. H. 248, 249.
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by the“All transferredevidenceHowever, RSA 31:82 states:
evidencebe, and all additionaladjustment . . . shallboard of
technicalregardless anycourt ofbe, byconsidered themayreceived
originallyifthe inadmissiblerendered samemight haverule which

takenat have oftenan action law.” Courtsin the trial ofoffered
takenregardless whether one wascases, ofzoning appeala view in

Suprenant v.significant.evidence is oftenboard, and suchby the
(Laws 1949, c.43,N. 45. The 1949 amendment101 H.Nashua,

appealson2) changed procedure respectsthe in some278, s. which
“theprovides part that courtchange 31:85 which inRSAdid not

” procedure is. . . . No limitation on thisevidencemay take
in stating31, 82,in RSA ch. and s.expressed implied anywhereor

by thebe,additional evidence received consideredmaythat “All
mayCourt receiveunquestionably contemplates that thecourt,”

in theevidence. RSA 541:14. Neither Gelinas noradditional Cf.
uponrelied ourSuprenant cases, by defendants,the the did court

doctrine,adopt any contrary as this would have been inclearly
82. Inderogation of section the Gelinas we notedcase that “Great

in Legisla-the admission of evidence is theliberality policy of the
Id., appliesture in these cases.” 252. This proceedingsrule to

Superiorandboth before the board the receiptCourt. However the
by Superiorof additional evidence the appeal presentsCourt on

preliminary questiona for court profferedthat as to whether the
evidence tends to show that the order unjustof the board was or
unreasonable. RSA 31:78. In this case, the Trial Court set aside
the decision of the board for lack of any supportevidence to it.
It follows that additional evidence byreceived the Court cannot
be said to have prejudiced rights.the defendants’ The defendants’
exceptions to the admission of additional evidence by the Court are
overruled.

The defendant argumentGrand Union Company’s that the Court
erred rulingin therethat was no evidence on which it could be
found that the company would suffer any unnecessary hardship
within the meaning of the statute if the application for a variance

denied,were requiredoes not extended consideration. The hardship
referred to in RSA 31:72 III must be oneto whom the statute

designedwas protect.to We do not believe that an option holder
is such (Trippa one Zoningv. Board Pawtucket, 84 I. 262)R.of
and therefore the defendant company’s prevail.contention cannot

The Simoneaus, although dothey appearnot partiesas in the
petitions, were found by the Court to have acted through their
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The Courtvariance.requestingin aCompany,agent, Grand Union
unneces-theythat sufferedthat there is no evidenceconcludedhas
The de-petition.denial of theirhardship because of thesary

the essentialdispute the correctness ofdo notfendants, theywhile
findings contain sufficientthat theseCourt,the maintainfindings of

beclearly“it cannothardship so thatunnecessaryevidence of
essential)(thisbelievedperson could havesaid that no reasonable
251. WePortsmouth, supra,v.for a variance existed.” Gelinas

findingstheaccept argument. analysisA careful ofcannot this
correct. Cases citedconvinces us that the Court’s conclusion was

holdingfor a are dis-by authority contrarythe defendants as
Inpresentfrom the situation their facts. eachtinguishable on

instance, findings hardshipmade that unnecessarysustainable were
seekingwould be inflicted on the one a variance were it denied.

This here, exception prevail.is not so and the defendants’ cannot
questionIn further hardship,relation to the of theunnecessary

arguedefendants that Court, deciding issue,the in erred inthis
considering lot, justthe entire portionrather than the to thewhich
variance was to citeapply. They authority proposition,no for this
nor do we believe it a tenable one in the circumstances of this case.
Were it law, owners,to become by dividing up parcels,their could
often create a situation where hardship mightunnecessary appear
to any particularexist as to division. Should a variance be granted
in such instances, the effect spotwould be as in zoning, theand
action would be unlawful, since it would defeat the uniformity
which it is a purposefundamental zoningof the law to maintain.
Edgewood Civic Club Blaisdell,v. 95 N. H. 244. It follows the
defendants’ exceptions on this issue are overruled.

Since the Court did not base its decree in uponreliance the
so-called “self-created hardship” doctrine inadvanced New York

(Clarkstate Zoningv. Board Appeals, 301 Y. 86),N. butof
expressly declined to apply this principle, exceptionno in respect to
this matter openis to the defendants.

The conclusions reached render unnecessary consideration of
other issues raised, and the order is

Decree affirmed.

All concurred.


