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Booth, Wadleigh, Langdell, Starr & Peters and Charles J. Dunn
Dunn orally), plaintiff.for the{Mr.

Wiggin, Nourie, Sundeen, PingreeNassikas & Nassikas{Mr.
orally), for the defendant Urbain Letendre.

Normand R. Pelletier (by brief and orally), for the defendants
Donat Corriveau and Hartford Accident and Indemnity Company.

Thomas F. O’Brien furnished no brief.

Blandin, J. The questionfundamental usbefore is whether the
ofwrit the defendant Urbain Letendre against the Corpora-Gilbert
wastion in proper form so that he obtained a mechanic’s lien under

ch.RSA against447 the real estate of the Bouthiettes, on whose
property he had done work the corporation.for Section 10 of
RSA ch. 447, which controls the issue here, reads as follows: “Any
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property upon whichattachment of themay bysuch lien be secured
and returncontinues,lien the writanyit exists at time while the

agreedtheexpressing purpose.”that It is indistinctlythereon
sheriff, January 8, 1957,that the over twostatement of facts on

theyears prior Lavignes mortgagethe deed the and their toto to
theplaintiff, left an attested a his return ofcopy of writ and of

special lien registerattachment thereon at the of the ofoffice
Hillsboroughdeeds County required by 511:3,of as RSA which

reads: “Real bemay process byestate attached on a writ of mesne
leavingthe officer an copy thereof,attested and of his return of the

thereon,attachment at the ... registeroffice of the of deeds of the
county (Emphasisin which the real supplied).estate is situate.”

The command theto sheriff to make the lien attachment was
stapled the page specificationsto second theof and was in fact an

page.extension of undisputedthis It is that it contained a clear
and unequivocal order to the sheriff distinctly expressing a
purpose to secure a mechanic’s lien byas directed RSA 447:10.
The attack on the validity of this proceeding procureto liena

thecenters on fact that the command to the sheriff was inserted in
specificationthe therefore,and the opposing parties argue, was not

in the writ within meaning 10,the supra.of section Neither in
section 10 nor elsewhere in the statute do any expresswe find

placedirection as to the where the command to attach and the
purposestatement of the thereof should be inserted. Admittedly,

to comply with the statute, the order to the sheriff must be
distinctly expressed. Wurm v. Reilly, 102 N. 558;H. Mathers v.
Connelly, 95 N. H. 107. Also, it is true that in the case of a
statutory lien, specifiedthe requisites must be strictly observed.
Poirier v. Company, 84 N. H. 461.

RSA ch. 509, which contains writs,forms for nothinghas specific
to presentcover the situation. provides:Section 5 “In cases where

processno form of prescribedis the process shall be made com-
parable to the forms prescribed, so far as the nature theof case
will admit.”

An examination of the instrument involved here shows that aas
practical matter it would have been necessary to attach the lien
directive to the separatewrit on a sheet in any event, since there
was insufficient room to insert-it in the space at topthe of the writ
reserved for the name of the principal defendant and the order to
attach goods.his It should be noted that the action against the
principal defendant, Gilbert Corporation in personam.is It is
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in remproceedingain but ispersonam,against the Bouthiettesnot
is, asitto attachcommandestate, and therealagainst their

theto attachthe directive447:10, toin additionby RSAprovided
principal defendant.goods of the

in the writno commandthat there wassupporting their viewAs
10,required by sectionspecialmake attachment asto aproper

case oftheupon the inopposing partiesthe statementsupra, rely
nois213, 216, that: “The declarationBryant Warren, 51 N. H.v.

containingwrit, appendage it,an to notpart merelyof the but
theofficer,the but for the court anddirections for information

power preceptThe derived from theopposite party. officer’s is
An noexamination of this case shows that there wasalone.”

anything anywhere declaration,to attach in thecommand writ or
especially lien,or to secure a and byno return the sheriff that he

had made such an In the Company,attachment. case of Goudie v.
88,81 N. H. cited for the proposition,same there was no command

anywhere in specialthe instrument maketo a attachment. Other
uponauthorities relied distinguishableare likewise presentfrom the

situation on their The Bryantfacts. dicta in as to the distinction
between a writ and declaration w'as not necessary holdingto the in

case,the and while in a technical speaksense we of a writ and a
declaration, it cannot be practicalsaid as a matter that the two are
necessarily separate and exceptdistinct as to content. A writ

awithout declaration is ineffective to fulfill its purposeultimate
of affording a party an gainopportunity to Superiorrelief. Court

17,Rule 609,99 N. H. 610. aObviously declaration, partunless a
of writ, accomplishesa nothing. Each is integralan comple-and
mentary portion whole,of a and to cause this whole to serve its

purposeintended they must be considered together. In short, we
believe the here,instrument including the writ proper, the declara-
tion and the lien command, regardedmust be as a whole and that
RSA 447:10 so intended. We hold that procedurethe employed by
the defendant Letendre conforms to the demands of RSA 509:5 so
far as the nature of the case admitted and that in legala true
sense a command and a sheriff’s return distinctly expressing the
purpose to secure a lien, within the meaning of RSA 447:10,
appeared upon the writ and accomplished that purpose. The
defendant Letendre’s exception to the Court’s contrary ruling
is therefore sustained.

plaintiffThe and the Lavignedefendants and claim,Corriveau
however, that even though it is held that the writ was properly
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bind bonacannotattachment,the lien itbyout to securemade
attachment wasnotice, specialthewithout sincepurchasersfide

plaintiffthethe under whichnot indexed until after transactions
Lavigne’s claim consummated.and the défendants wereassociation

yearstwoHowever,in for overThere is force this contention.
to theproperty byto the of the the Bouthiettesprior conveyance

had been onmortgage plaintiff, thereLavignes and their to the
thecopy againstthe writregistryfile in of deeds an attested of

Corporation specialthe the of thecontainingGilbert attachment
lienBouthiettes’ real estate. This that ainstrument showed

againstexisted real estate. The defendant Letendre hadthis done
required byall that the statute him do to be left at thecausingto

registry writ, includingof the the command thedeeds office to
447:10; 4,and 511:3,sheriff his return. RSA RSA RSA 511:3,4.

supra, provisionsin the dealingcontrast to conditionalwith sales
(RSA 361:10; 360:19; 361:5),and chattel mortgages RSA RSA

placedoes' not the burden on one toseekingthe to secure a lien
see it that (cf.to the writ is properly recorded General Motors &c.
Corp. v. Company, 348, 351), clearly84 N. H. but states that if
the and arc register’swrit return at office,the that is sufficient.left

so, partiesSince this is the claimant had ofconstructive notice
lienthe encumbrance and they prevailcannot as bona fide

purchasers.
partiesthe agreementAs are in that all raised byissues these

proceedings should be decided inhere order multiplicityto avoid a
of actions, we questionfinallyconsider the whether the defendant

Corriveau,Donat register deeds,of is liable on his bond to the
plaintiff Lisbonassociation. School District District,v. 96 N. H.

By290. statute, registerthe is under a duty to record and index
all inattachments filed his office. RSA 511:5. “The register of
deeds shall filereceive, and record ... all anddeeds instruments

”brought for purposethat . ... RSA provides478:4. RSA 27:1
that each of a certain class of officials, including the defendant
Corriveau, givemust a bond to the effect that he "shall faithfully
perform all the duties of office,said and shall discharge and
satisfy all the liabilities for which he is by law officially answerable
.. . . including liabilityhis for the official conduct, neglects and
misdoings of his deputies.” This bond is for the benefit “anyof
person who may injuredbe by neglectthe or misconduct of the
officersgiving or of their deputies.” RSA[it] 27:5.

In presentthe situation, it appears the defendant Letendre
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mechanic’sobtaining aforrequirementsstatutorythesatisfied
atbe lefttoreturnandcommand,writ,properacausingbylien
toregistertheforIn order447:10.office. RSAregister’sthe

thereturn onandreceiving the writthe time ofstampedhave
custom,according to hisherewrit, as he didtheofreverse side
he hadthatreturnsheriff’sbeneath thedirectlyto lookhe had

Letendre’sto securequestionreal estate inthe“especially attached”
deputies, thishisregister orneglect of theof thelien. Because

associationplaintiffresult theindexed and as anotinstrument was
Hart­the defendantIt thatinjured. followsto have beenclaims

bond toupon itsCompany is liableIndemnityandAccidentford
Bennett,v. 58it suffer. Chaseplaintiff mayfor such losses asthe

N. H. 428.
prevailsmechanic’s lienthe defendant Letendre’ssummary,In

propertyBouthietterights Lavignes,the to whom theover the of
mortgagee.as Theand those of the Associationconveyed,was

injunction restrain-Superior temporaryCourt should dissolve the
plaintifffrom the and the hasing levying property,the sheriff on

against companythe defendant for lossesright anya of action
falling registerit because of the failure the properlyon of to index

specialthe attachment. The order is

Exceptions sustained; remanded.

All concurred.
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