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children.”dependentis no widow or and no “minor andwidower
giving dependentIf subdivision II was to be construed as an adult

preferredchild treatment this would result in a thatconstruction
child,would allow such an partially dependent,adult who was to

take the of the statutory damageswhole to the otherexclusion of
children where there was no widow or widower. thishistoryThe of

precludes any disproportionatestatute such result.
provisionsPursuant to the of 556:14,RSA the properlyCourt

probateruled that the approvecourt should the following four
damagesitems which would be the to be by plaintiff:recovered the

(1) “Expenses of recovery” which attorneys’includes fees and
(Martineauexpenses Waldman, (2)v. 93 H. 386);N. “Expenses

of probateadministration” which (3)includes expenses; “The
necessary charges for the burial theof deceased” which includes

(Manorexpensesfuneral v.generally Gagnon, 439);92 N. H. 435,
(4) “Reasonable charges for the last sickness of the deceased.”

Exceptions overruled.

All concurred.
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Q.Margaret Flynn Flynn orally), forEarley Flynn<& and {Mrs.
plaintiff.the

BiggNourie, Pingree DortWiggin, Sundeen, Nassikas & and S.
Bigg orally), the defendants.for{Mr.

plaintiffA at the theDuncan, majorJ. issue trial was whether
apermanentsustained to his back as result of the fallinjury

Friborg, plaintiffhe Dr. whom the as awhich suffered. called
witness, permanent Upondid suffer injury.testified that he cross-

explainedthe the plaintiff’sexamination doctor failure to seek
“medical of year eightrelief some kind from before a andsomebody

elapsed”' discharge bymonths had after his by physician,another
answering plaintiffthat the could pain, sure,“stand I am better
than most of us would.”

Dr. Sullivan, called theby defendants, Septembertestified that on
14, he plaintiff1956 had examined the for the defendants and that
his examination no abnormalities; paindisclosed that any which

plaintiffthe Augusthad suffered in Septemberand notwas caused
by accident;the plaintiffand thethat had completely recovered
from any injury which from it.resulted

On cross-examination this witness testified that he “couldn’t
find” ofany complaintssource the plaintiffwhich the had made in
August and heSeptember; that had examined him for purposethe of
testifying paidand was for the examination; and that for appearing
as a witness he “getting expert’swas an fee.” To the question
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mybeen“It hasanswered:hegetting?”youaremuch“How
dollars.”fiftyamount ofin thea billsendtointention

cross-thetoreferredcounselplaintiff’sjuryto theargumentIn
Sullivan, therespect towithcommentedandDr.ofexamination

“It woulddollars:charge fiftyto“intended”hethatanswer
togoinghe washe as to whethersaidfrom whatconjecturalappear
ofgenerosityappreciation andupon thedependinglessget more or

“I thinkinterjected:Opposing counselattorney.”defendants’the
im-The Trial Courtargument.”most unfaircertainly isthat

tojurythedirectedstricken”; and“It bemayruled:mediately
andargument,thethen withdrewcounselit. Plaintiff’sdisregard
thissupposeyoudoexamination ...sort of“Whatcontinued:

doing it comeif he toplaintiffthe wasperformed onhired doctor
testify for the defendant?”in here and

to movestated, “I will havedefendants’ counselpointAt this
jury toinstructed theThe Trial Court howeverfor mistrial.”

nopayminds andargument yourthe and “strike it from“disregard”
colloquyit from minds.” After furtheryour. . . withdrawattention

juryand theinstructions was reiteratedthe substance of these
exceptionNo“disregard the inference that is made.”was told to

transpired.the defendants to what thusbywas taken
argument proceeded, and a second motion for mistrialPlaintiff’s

following argumentmade certain which defendants’ counselwas
the evidence.” Since thebyasserted was “not substantiated

inexception arguedto denial of this motion has not been briefed or
court, it waived.this is considered

Following completion arguments,of the in the course of discussion
below,of still a third motion for mistrial defendants’described

respectreferred “motion “thecounsel to his for mistrial” with to
inference drawn from being paid”Doctor Sullivan’s and stated

he “claiming exceptionthat was an there.” The Court then
“I yourruled will motion . . . anddeny your exception.”save
submitting juryIn the case to the the Court instructed them

misquotedifthat counsel had the evidence to “dismiss it from
take jurorsminds” and their own recollection of it. The[their]

were instructed to decide the casealso “not on the sympathybasis of
prejudice” accordingor but the evidence, givento and the law as

by the Court.
The mistrial,first motion for argumentwhich followed the

concerning the nature of Dr. Sullivan’s the plaintiff,examination of
was referred to when renewed as “the groundmotion ... on the
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being paid.”from Doctor Sullivan’sdrawnof the . . . inference
theextending portionsboth oftoInterpreting the motion as
theare ofSullivan,Dr. we neverthelessargument concerning

presented.new trial isopinion groundthat forno
portionthein this court that firstarguedThe defendants have

withdrawn, implied chargea ofthe which wasargument,of
perjuredthe hadsuggestedor that witnessperjury,subornation of

a feeundertaking by payin counsel toresponsehimself to some
effect the It is doubtedby testimony.measured the favorable of

have a fromjurorsthat the would drawn such sinister inference
The as tosuggested uncertaintywhat was said. witness’ answer

receive,he indicatingwhat fee would without whether this was
he might charge considering,because decide not to what he had been

or apprehended charge might suggest-because he that a different be
ed. The propriety argument clearly questionableof the was openif

interpretation paidto the that the amount to be depend uponwas to
the testimony,character of the witness’ rather than upon considera-
tion appropriateof an fee expertfor the services of an witness.
But whatever inference could be drawn from itargument,this was
stricken, the jury explicitlywas directed disregard it,to and it was

bywithdrawn counsel. The record findingcontains a that the
verdict by it,was not affected and predicatedno error should be
upon it in this court.

The motion provokedfor mistrial was by the query by plaintiff’s
probablecounsel as to the nature Dr.of Sullivan’s examination of

the plaintiff. This was indoubtless reply argumentto for the
defendants that Dr. Sullivan had found “no evidence remaining of
any injury,” and that the “evidence anyof ...injury terribly,is
terribly replyweak.” The suggested that failure to discover
evidence injury mayof have been due to lack of thoroughness in
the medical Althoughexamination. this might be considered
legitimate argument, the jury was instructed disregardto the
argument, and “the inference that is made.”

The exception to denial of the motion is overruled, in view of
the several instructions disregardto the argument, the further
precautionary giveninstructions when the case was submitted to the
jury, subsequentand the denial of the motion to set the verdict

uponaside specific groundthe plaintiff’sthat the argument with'
respect to Dr. Sullivan’s testimony prejudicial.was We do not

“poisonconsider that any injected into the minds of the jury . . .
was so virulent” beas to incurable as a matter law.of Davidson v.
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Statev.also, Lamarche Granite535, 538. SeeCorporation, H.89 N.
100, 105;N. H.Lee,Kelley v. 89210, 213;N. H.Co.,&c. Ins. 101

H. 180.82 N.Duston,541; v.N. H. WilcombAbbott v. 85Ladd,
aftermadeus wasis beforemistrial whichforThe other motion

feed,mouths toargued “with sixthatplaintiff [thefor thecounsel
Doctoraccording topainofunder circumstancesplaintiff] worked

argumenttheoccasion, suggestion,at Court’sthat theFriborg.” On
In theupon.was actedbefore the motionproceeded a conclusionto

“Mysaid:plaintiff’s counselmeantime, concluding argumentin his
somethingI aboutfact that saidto themybrother calls attention

thatI withdrawfeed, was unfair. want tosix mouths to and that
thatmay gentlemen ignore anythingif I ask ... toyou... I

me ormay appeal yourbeen said as an to emotionsbyhave
logicsympathy simply on the ofguide yourselves solelyand and

”your good . . . . The motion mistrial wascommon sense for
subject exception.tothereafter denied

exceptionThe to the denial for mistrial isof this motion also
argument plaintiffoverruled. The that six mouthsthe “had to

counsel,feed” explicitly although mightwas withdrawn it haveby
explanationbeen proper plaintiff’sconsidered a of the continuance

painin employment despitehis the which he claimed to have
Peck,suffered. 292; SweeneyWoodman v. N. H.90 v.Cf.

Willette, 98 H. 512. argumentN. It was not in the of thecategory
considered in Railroad, 430,Smith v. 88 N. H. relied upon by the
defendants. theBy denying motion verdict,to set aside the which
was expressly uponbased this argument also, the Trial Court found
that argument,the if improper, had not rendered trialthe unfair.

The presentsrecord aas whole no occasion theto set verdict
aside. The Court found that the jury passionwas not byinfluenced

prejudice.or Any degree prejudiceof plaintiff’sinherent in the
argument greatwas not so incapableas to be of cure theby various

giveninstructions which were to the Wilcombjury. v. Duston,
supra; Smith Bailey,v. 91 N. 507; LampesisH. v. Travelers Ins.
Co., 323;101 N. H. Emerson Cobb,v. 88 N. H. 199.

Finally, the defendants have argumentadvanced the that a
finding by Superiorthe Court that a trial fair,was made in

adenying motion to set aside a verdict, should be accorded little
weight particularly when it follows denial of a motion for mistrial;
because the court in effect may thereby permittedbe supportto
its own error. argumentThis cannot be accepted. ignoresIt the
vital fact that Superiorthe Court is then in positiona appraiseto
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lightin thegavethe matters the for mistrialwhich rise to motion
completedof the the verdict it haswhole,trial as a and of which

produced. justiceanticipate presidingWe see no occasion to that a
opportunitywould view a the toto set aside verdict as anmotion

priorfortify rulings might open uponbecause be attackthey to
appeal.

exceptionsOther transferred have been neither briefed nor
argued and are considered waived.

Judgment on the verdict.

All concurred.
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