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(Mr.GeorgeJames J. Railed and W. Walker Walker orally),
plaintiff.for the

(Mr.A. Calderwood LouisWalter and H. Silverman Silverman
for theorally), defendants.

Blandin, J. The plaintiff’s first is thatcontention the Court
excluding questionserred in certain put pastto a and also a

present agenthighway theof defendant as to why plaintiffthe
not re-employed bywas the town after his accident. He claims

healthough promisedthat had been re-employment, he did not
get job agentshis back thebecause did not believe he could do
the laborious work demanded on account of his Theinjury.
purpose questionsthe bringof towas out this fact.

objectionThe defendant’s main to the introduction of the evidence
argumentrests on the that the answers at best could only have

agentsshown that the “were of the opinion petitionerthat the
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opinion bearingnothe and that this hadperformcould not work”
work;the thequestion “petitioneron whether the could doactually

in Weproving” earning poweror that was diminished. believehis
objections, rulingthe and the record disclosesthe Court’s which

accepted the Itreasoning, point.the is truedefendant’s missed
provethe the actualthat evidence would have been inadmissible to

plaintiff’s this it clearlyextent of the since as to woulddisability,
However,hearsay. Caplan Caplan, 318,have been v. 83 N. H. 321.
to rehiretheyit was relevant to that the reason refusedwhyshow

plaintiff 94MacGregor,the was of his accident. Dane v.because
297; Caplan supra.H. v. he the294, Caplan,N. If could do work

get injury,but could not hisre-employment on account of his
“earning impairedmuch ifcapacity as as he physicallywere[was]
disabled the heto extent that could do no If causework. such and

presented, precise wayeffect are the in operateswhich one to bring
them about of importance.” Case, 94;is no Fennell’s Mass. 89,289

also,see Osterlund State,v. 135 Conn. The that498. fact the
plaintiff procurewas able to some work affectdoes not the

ofadmissibility evidence,this the undisputedsince testimony is
that he had not been to permanentable obtain the sort of employ-
ment which he had formerly enjoyed. See Peak v. Company, 87
N. H. 350, 352.

If it arguedbemay that some the questions leading,of were the
suggest grounddefendant’s failure to this theat time waived its

rights to now raise the issue. Gardner v. 79Company, N. H.
452, any event,457. In leadingthe matter of questions was one

thefor Trial discretion,Court’s which the record shows was not
here,exercised and for this reason among the mentioned,others

plaintiff’sthe exceptions to the Court’s refusal to admit the
Reynoldsevidence are sustained. v. Company, 98 N. H. 251.

Since there must be a trial,new it seems advisable to take
up certain matters as an aid theto Court in future proceedings.

requestDefendant’s “findingsfor of fact rulingsand of law” No. 11,
grantingto the of the plaintiffwhich excepted, reads as follows:

“The wages earned theby during periodPetitioner this to[June
November were in wagesofexcess the he earned while1958]
employed priorimmediately injuriesto his and clearly demon-
strate that he had earningsuffered no ofloss Ifcapacity.” this

to beis understood a rulingas of law that these post-injury
earnings conclusivelyshowed no loss earningof capacity, it was
error. Dunbar Fuel Co. v. Cassidy, 100 N. H. 397, 403.
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skills,specialhad noplaintiffthethatrecord disclosesThe
labor asmanualbutanythingto fit him fortrainingorexperience

capacity.or in similarman, someworker, handydriver,truck roada
plaintifflaborer as thesupra, an unskilled suchcase,In the Dunbar

arm.the of oneper cent loss of usetwenty-fiveahere, suffered
that under“generallythat it known”there wascourt observedOur

laborerearning of an unskilledcapacitythenormal conditions
impaired.” Id.,if the either of his arms isbe affected use of“will

to the Trial CourtThe remanded with directions403. case was
fixing forcompensationin an award ofto use its discretion

theuponIf retrial excluded evidencedisability. Id., 403-404.
plaintiff because of hisemploymentthat the was refuseddiscloses

Trial Court to determine init will be for thephysical disability
here “limited backlight finding plaintiffof the that the athe has

bending portionin theas to and backward lowermotion forward
impairment earningback” an of wascapacityof his whether

the as aestablished on record whole.
theplaintiff finally question byThe raises as to the method

earnings computedaverage weekly post-injurywhich are to be
(supp) covering partialunder RSA for disability,281:25 awards
permanent. Brown,either or Carter v. 102 N. H.temporary 271.

the Court decided there no earningSince was loss of thecapacity,
question in the present However,was not reached case. the statute
provides that the claimant shall be entitled to two-thirds of the
difference average weeklybetween his wages accident,before the

by (supp)as determined averageRSA 281:2 V “and the weekly
wages which he ableis to earn thereafter.” (supp)Section 25
supra. speculateWe cannot as to what facts the evidence in future
proceedings may develop, but if issue reached,this is we believe

languagethe of the interpretedLaw as in Latour v. Producers
Dairy, 5;102 SpragueN. H. Kacavisti v. Electric Co., 102 N. H.
266, and cases cited therein, will furnish a guidesufficient for the
Trial Court.

The order is

New trial.

All concurred.


