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Request Representatives,of House of
No. 4931.

Opinion of the Justices.

April 3,Submitted 1961.

April 19,Answer returned 1961.

The following adopted by Representativesresolution the House of
1961,on March 23, filed inwas this court March 28,on 1961:

“Whereas, House Bill No. 24 amended,as entitled An Act to
restrict outdoor onadvertising the interstate highway system, is
pending before the House of Representatives, and

questions“Whereas, have been raised concerning the constitu-
tionality of said bill, therefore be it

“Resolved, that the SupremeJustices respect-of the beCourt
fully requested give opinionto their on the following questions of
law:

“1. Would any provisionsconstitutional be byviolated restrict-
ing outdoor advertising providedas in House Bill 24No. as
amended?

“2. Without in any way limiting the generality questionof
1,No. would the enactment of House Bill 24,No. as amended, for
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asStates,by the Unitedsecuring offeredof fundspurposethe
constitutionalanyamendment, violateandin said Billdisclosed

provisions?
theof HouseSpeakertheResolved, thatBe It Further“And

copies of Housetenandcopies these Resolutionsten oftransmit
theofto the Clerk24, proposed,asBill No. with amendment

by Court.”Supreme Court for consideration said
following was returned:The answer

Representatives:To the House of

thethe Court make follow-undersigned SupremeThe ofJustices
following questions:theing request uponto for advicereply your

byprovisions violated restrict-any“1. Would constitutional be
advertising in Bill No. 24 asing providedas Houseoutdoor

amended?
ofany limiting questionWithout in theway generality“2.

1, 24,would the amended,No. enactment of House Bill No. as for
purpose securingthe of by States,funds offered the United as

disclosed in Bill and amendment, anysaid violate constitutional
provisions?”

The criticism of the bill upon propositioncenters the isthat it
police powernot a valid exercise theof of the The purposeState.

of the bill is preambledeclared in the to be as “It herebyfollows: is
policydeclared to be the publicof this state and in the interest to

provide visibilityfor maximum along the interstate system and
connecting preventroads or highways, to unreasonable distraction

operatorsof of motor vehicles, preventto confusion regardwith to
lights, signs signalstraffic or or otherwise interfere with the effective-

ness of traffic regulations, promoteto maximum safety, comfort and
well-being of users theof interstate highway system preserveand to
and theenhance natural scenic beauty or the aesthetic features of
the interstate highway system adjacentand areas.”

While the purposes as above stated are not determinative
(Opinion the Justices, 528,99 N. H. 530), they are neverthelessof
entitled weightto in determining the constitutionality of the
proposed law. Velishka v. Nashua, 99 N. H. 161, 165. The

questiondecisive is whether the act has some rational totendency
promote objectsthe it toseeks Chungadvance. Mee v. Healy,
86 N. H. 483.

theAt outset recognizewe must that interstate highways are
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andwelfarepromote generalthetotaxpayers’ moneybuilt with
pleasur-swift, safe andaffording means ofpublicthe bysafety of

advantages aforsecure commercialall,for and not toable travel
alongbillboardsWhatever valuenumber of advertisers.limited

publicthe whosepresencethe ofpossess tohighwayssuch is due
Myrick,Inc. v.Kelbro,highways.thehas constructedmoneytax

legitimate enjoymentwell-being and64, 67-68. The safety,113 Vt.
paramount con-the thepublic highwaysthe in the use of isof

of the bill.sideration
this,insure is ofpolice power,The the function of which is to

Haskell,Noble v. 219application.varied State Bankbroad and
Furthermore,111; Parker, 26,Berman 348 U. 32-33.104,U. S. v. S.

purpose rapidityits the face the andmagnitudeif it is to serve in of
changes expand-it must andoccurring today,of the be of a flexible

ing protect public againstto anddangers promotenature the new to
generalthe welfare different methods thoseby formerlythan em-

ployed. hurtling along speedWith vehicles at the which character-
superizes travel on or highways,interstate so-called an instant’s

or bemayinattention confusion disasterous. We need not labor
the point that anything beside the road which tends to distract or
confuse the driver of a vehicle directly publicmotor affects safety.
Signs sizes, shapesof all colors, designedand expressly to divert
the attention of the occupantsdriver and of motor fromvehicles
the highway objectsto from it,away may reasonably be found to

dangerincrease accidents,the and their regulation alongof highways
clearlyfalls within police power.the

bearingAnother consideration on the constitutionality of the bill
rests on the fact that HampshireNew is peculiarly dependent
upon its scenic beauty to attract the hosts tourists,of the income

presencefrom whose is a vital factor in our economy. theThat
general welfare of the isState enhanced when tourist isbusiness
good and affected adversely when it bad,is is obvious. It may
thus be thatfound promotewhatever tends to the attractiveness of

sceneryroadside for visitors relates to “the benefit and welfare of
this and may subjectstate” be held policeto the power. See

PackersMaritime v. Carpenter, 99 N. H. 73, 77.
It seems unnecessary to decide here whether aesthetic considera-

tions groundalone furnish for the policeexercise powerof the as is
increasingly stated by (Bermanmodern authorities v. Parker, 348

26, 32-33),U. S. though denied under earlier decisions. Passaic v.
Paterson Bill Posting Co., 72 N. J. L. 285. In any event, in this
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ignoredentirelybecanthat suchnot believeage doday and we
main-that theholddecisive, wearestating that theyand without

ishighwaysinterstatealongof areasbeautytenance of the natural
powerpolicethedeterminingin whetheraccountto be taken into

292;131 Conn.Westport,v.Murphyexercised.properlyis
262.Wieland, 269 Wis.State v.

theopinionin ourinvolved,in mind all the factorsBearing
is ahighwaysadvertising along interstateregulation of outdoor

Hotel Co. v. NorthRockinghampolice power.thevalid exercise of
H. 483.Chung Healy,Mee 86 N.444;H. v.Hampton, 441,101 N.

taking ofnotregulation is therefore an unconstitutionalSuch
property compensation.without

theuponitbill attackopponents proposedThe of the also
permits adver­grounds that the of billboards whichclassification

of thetising products originating premisesdevices on the ownersfor
signs products originating, arbitrary,but forbids for not so is

Centralanyand without sound basis. Outdoordiscriminatory
Advertising 124Evandale, (Ohio,Co. v. N. E. 2d 189 ofCourt

Pleas). It appearsCommon We do not think that is so. to usthis
signsthat a valid distinction exists between which advertise

premises including offeringbusinesses conducted on the the salefor
of the property upon these signs located,which are thoseand
benefiting producersin the main national iswhose solicitude for
their Rockinghamown welfare and not that of the community.
Hotel Co. Hampton,v. North 101 N. H. 441, 444-445. Other courts

Kelbro, Myrick,have reached the same conclusion. Inc. v. 113
64,Vt. 74.

The argument that the proposed deprivelaw would owners of
property compensationwithout and operatewould retrospectively
does requirenot extended opponentsconsideration. The agree in
accord with the settled rule that billboards which are nuisances
may be removed without compensation to the owners. We believe
that the legislative finding, which is entitled greatto weight
(Opinion the Justices, 490)88 N. 484,H. that inbillboardsof
proximity to the highway, such as are forbidden by proposedthe
law nuisances,are is sustainable general propositionas a theand
objection uponto the bill groundthis prevail.cannot If in specifica
situation signa iswhich in fact not a nuisance is forbidden by the
bill its requiredremoval should be only upon payment com-of
pensation. See Matter Harbison Buffalo,v. 4 N. Y. 553,2dof
564; 44 Q.Cornell L. 450; People v. 304Miller, N. Y. 105.
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amended,24,House Bill No. asis whetherinquiryYour second
purposesof its is to securewould be unconstitutional because one

Federal The fact that validbyfunds offered the Government.
legislation part bybe induced in the consideration that suchmay

furthering legislationfunds in the thepolicieswill assist of violates
provisionsno of our Constitution. the cannotUnquestionably State

(Trusteesdelegate police powersovereign Academyits &c. v.
487-488)Exeter, 472, provisions90 N. requireH. but the of the bill

delegation.no such
In questionsconclusion the to both youranswer of is no.

Frank R. Kenison.
Laurence I. Duncan.

Blandin,Amos N. Jr.
Lampron.Edward J.

Stephen M. Wheeler.

April 19, 1961.

Upton, Upton<fcSanders furnished a memorandum in favor of
affirmative answers.

Henry C. Newell, Representative Ward 7, furnished a memo-
randum in support negativeof answers.


