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occupytorightthegaineddefendants “havefinding that the
theirthemselves andyears byuserby twentyover[the Sundeck]

findingthe ofpredecessors in The same evidence warrantedtitle.”
theplaintiffsthe to use shorelineprescriptive right againsta as

bathing,guestsand their forlayoutwithin the 1898 “for themselves
City.”theboating purposes, subject any rightto offishingand

minuscule, we arevirtuallythe area available for this use isSince
argument rights shouldimpressed bynot the that the defendants’

number permitted.be defined in terms of the of users to be
injunction against usingThe themaintaining and “Sundeck”

thedissolved; portion purportsis therefore and the of decree which
upon “purportedtitle by convey-to remove a cloud reason of the

permitance” of dock or be modified so as tothis wharf should
the continued use of the the andby“Sundeck” defendants others

respectsright. injunctionin their In other the and aredecree
sustained.

Exceptions in partsustained and
in part;oveiruled remanded.

All concurred.
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plaintiffs.Shaines for theorally),Shaines & Brown {Mr.

Holland thePerkins, & Donovan Donovan fororally),{Mr.
defendants.

Blandís, question unqualifiedJ. The instrument in contains an
provision “that the assignlessee will not this lease without the
written of the undisputed that,consent lessor.” It is were the

privatetransaction parties,between the defendants would have the
right to assignment requestedrefuse assent to the by plaintiffs.the
68 Beacon Street, Inc. Sohier,v. Mass. 354, 360-361;289 51 C.J.S.,
Landlord and Tenant, 33(a);s. anno. 31 A.L.R. 2d 831. Their

doingreasons for so bewould immaterial and they would not have
to disclose them. 32 Am. Jur., Landlord Tenants,and s. 343.

However, plaintiffsthe claim that since the defendants are
selectmen and the contract is town,with the of which the selectmen

agents,are the the lease should be inconstrued a different manner
privatethan if it were between parties, and compelso as to consent

assignment,to the or to force the selectmen giveto reasonable
doingfor not so, thoughexcuse even this be contrary to the clear

partiesintent theof theto lease. They base argument uponthis
allegationthe that the action of the selectmen is taken because the

plaintiffs are American citizens of Italian descent and assert that
isthis discrimination tocontrary the Fourteenth Amendment of the
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S. 60. The245 U.Warley,v.BuchananFederal Constitution.
the uncontestedaccordingthat tothis ispositiondifficulty with

private propertyofis in the natureherethe involvedfacts land
ispurposes, and the towngovernmentalor useful fornot now used

Meredithproprietary capacity.quasi privateit ordealing in awith
Municipal CorporationsMcQuillin,2Fullerton, 124;83 N. H.v.

(3d ed.) privatesuchp. party191. In a situation a would4:132,s.
assign-anrequired give refusingnot to reason for assent toanybe

Fullerton, supra,ment in lease such one. Meredith v.a as this
133; 279,128, 129, Rockport,Davis v. 213 Mass. 283.

partiesthen into leasehave a case where entered afreelyWe
plain againstcontaining unqualified assignmenta and restriction

without the consent the have omittedThey easilyof lessor. could
(Machinist 249)Koorkanian, qualifiedthis clause v. 82 N. H. or

it in number Seeany ways. 831,of anno. 31 A.L.R. 2d 833-838.
They did not choose to do so.

HamptonResort towns such as are faced with andmany difficult
problems carryingin on their affairs. The selectmen are entrusted

managementwith the of such. InRSA 41:8. this task a wide
givenshould bediscretion to them as to the they maymethods

employ. Many proper mayreasons exist why the town should desire
to keep largea measure of control rentingover the its propertyof
and why the selectmen should not be forced delineateto forcauses
their refusal to assignmentconsent to an in the face agreementof an
which requirementcontains no that they do so.

Mandamus, as we have repeatedly is ansaid, extraordinary
remedy willand beonly granted where the plaintiff has a clear
and apparent right Segreto relief. v. 102Ring, N. 556,H. 557.
We do not believe that a rightsuch exists theon record before us.

In summary, we hold that an unequivocal and unqualified re-
againststriction assignment in a lease, freely entered into between

the isparties, valid. The court will not rewrite the agreement to
compel the selectmen permitto the assignment or giveto their
reasons for not doing so.

Petition dismissed.

All concurred.


