
302

Board,State Milk Control
No. 4907.

Inc.Hampshire,ofof NewPetition Associated Grocers

Argued April 4, 1961.

May 31,1961.Decided



303

PingreePingree (Mr.Nassikas &Wiggin, Nourie, Sundeen,
plaintiff.thefororally),

(Mr. orally),Peters PetersBooth, Wadleigh, Langdell, Starr &
Hampshire Milk Distributors Association.for New

Frederic T. Green-Turner, Attorney General,Gardner C. and
(Mr.halge, Greenhalge orally), for theAttorneyAssistant General

State.

Duncan, regulateJ. The Milk Control Board is authorized to
production,and control the distribution and sale of milk within

adequate suppliesthe milk bestate, to the end that of shall avail-
throughoutable the Itstate. RSA 183:6. is also authorized to

fix prices producersthe may paywhich distributors to and the
prices they may chargewhich to others,consumers and in order to

adequate supply specifiedassure an in market,a when the loss of
supply publicsuch a be a threatmay to health. RSA 183:7.

The term “distributor” personis defined as . . .“any who
purchases for quartssale or sells . . . more than dailytwo of milk

the consumption dispositionwithin state for . . . within the[or]
state.” RSA 183:2.
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promulgate, andempowered adopt,tospecificallyThe Board is
carrytoregulations necessarydeemedenforce reasonable rules and

BoardApril 1, 1958,,Effective theauthority.out its RSA 183:13.
partin as follows: “Nopromulgated regulation V, providingits

paymentscommissions, discounts, rebates, price concessions or other
pricereduce the fixed minimum for milk and cream will bewhich

except exceptionemployees.”allowed as listed below and to No
regulations purportsthereafter in thelisted effective to sanction

the operation procedure plaintiff authorityor the seeks towhich
establish.

findingsThe made the Board in this case include the follow-by
“Theing: difference the cost milk productsbetween of and allied

purchased chargedas a distributor and the amount to individual
represents pricestores a the retailconcession to individual stores

to the extent participatethat said retail by stockholdingstores in
surplussuch credits to the of Associated Grocers.”

plaintiffThe questiondoes not the the Board toauthority of
make reasonable regulations, and asserts that the only issue
presented is payment“whether the of dividends to all of its
stockholders, proportionin to stock ownership, profitsof the made

thefrom sale of milk to some of its stockholders, is a violation of
the regulationcited of the Board.”

As indicated by findingsother by the Board, plaintiffthe held
a distributor’s license for yearsseveral in processingwithout fact

distributingor milk, presentand proposalits contemplates that it
buyshould and sell in“without fact acting as a distributor,” if

the term is here used in the sense of one who delivers milk. The
licensing requirements of the statute however are not confined
to distributors who in transportfact or milk,deliver but extend

operationto the proposed by plaintiffthe by which it would buy
and sell the milk, but the transportationleave and delivery to other
distributors presently engaged in making such deliveries. Under

(RSAthe statute 183:2), the proposed operation bringwould the
plaintiff thewithin definition of the term “distributor,” and within
the Board’s regulations as they pricestoapply permitted to be
paid chargedand by distributors.

The plaintiff’soccasion for the proposal fromarises the fact that
sales between are unregulateddistributors price.as to Although
the stockholder-retailers are likewise “distributors” within the
statutory definition, purchasestheir of milk for store resale arc

bycontrolled the fixed minimum pricewholesale established by
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plaintiffthe(b)). Accordingly(R. VIregulation of the Board
to its stock-maderearranging the deliveriesanticipates that by

singleathem, thatof sodistributors, or somepresentbyholders
eliminatingstockholder, therebyany singlesupplywilldistributor

of suchdeliverythe costsindelivery, reductionsofduplication
plaintiff topermit theeffected, henceandmay bedistributors

advantageous prices.purchase at more
extent thatthat to theapparentit ispresented,theIn situation

value of the stockholders’increase in thedividend, anyorany
should besurplus,tocompanyin the because of additionsequity
particularasale of milk tofrom thegainattributable to realized

con-priceeffect receive astockholder, that stockholder would in
paid byprice”the fixed minimumcession, or “payment [reducing]

instance, directlymilk the which stemhim for such in first would
price paid bythe him. The that the of such afrom fact amount

proportion companywould be in to interest in the ratherbenefit his
purchasedto the of milk him not alter thisquantity bythan does

amount,credit, regardlessresult. The effect the or ofpaymentof
priceis reduce the of milkto to the stockholder.

proposedThe device is not unlike or producinga rebate concession
departurea from the filed of antariffs interstate carrier in

of U.S.C.A.,violation the Elkins Act. 49 ss. 41-43; Union Pacific
HockingR. Co. v. U. S., 450, 464;313 S. Valley Ry.U. Co. v. S.,U.

(6th 1914).210 Fed. 735 also, 2;Cir. See 49 U.S.C.A., s. B. & O. R.
Co. S., 524;v. U. 305 507,U. S. U. v. Co.,S. Wabash 321R. U. S.
403, 411. RSA 378:21.Cf.

theMoreover to extent that either the suggestedof to abenefits
stockholder would be theattributable to sale of milk to other
stockholders, operateit would to reduce the first stockholder’s cost

doingof includingbusiness the of milk,cost and thus indirectly
thereduce cost “price”or of milk him.to

The plaintiff’sBoard’s conclusion that the proposal would
theviolate regulationcited is accordingly upheld, noand occasion

toarises consider the validity of findingsother bymade the Board
or the issue of corporatewhether the entity plaintiffof the may
properly be disregarded for purposes.regulatory See N. H. Whole­

Beveragesale Ass’n v. Commission, 100 N. H. 5. PetitionCf. of
White Mountain Co.,Power 96 N. H. 144.

If marketingthe procedure proposed by the plaintiff is economi-
cally desirable thought presentor to no threat to the control and
regulation of the milk business in state,the appropriate legislative
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mightprovisions of the actexemption procedureof the from the
plaintiff it RSA 183:7.the relief which seeks.afford the Cf.

dismissed.Appeal

All concurred.
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