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mightprovisions of the actexemption procedureof the from the
plaintiff it RSA 183:7.the relief which seeks.afford the Cf.

dismissed.Appeal

All concurred.
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BrownGreene &Carleton, Graf,McLane,Gentsch andWalter
(Mr. plaintiffs.Brown for theorally),

(Mr.McDonough John S. HollandMillimet & andDevine,
Holland for the defendant.orally),

it doctrinejurisdictionIn is establishedKenison, C. J. this
immunityno fromenjoyinstitutionshospitalsthat and charitable

337;Hospital, 90 N. H. anno.liability negligence. Welch v.for
trespassers, licensees, and invitees2d 29. Their toduty25 A.L.R.

corporation. One of theindividual oranyis the same as other
forliving hospitals expectis that visitorsaccepted facts of modern

they maythe coursepatientstheir and that in normal of events
subjectbring hospitaltheir children them to the to suchwith

regulations hospital may prescribe.theas
occupied hospitalA a the first floor of thesick aunt who room on

plaintiff hersix-year-old eight-year-oldhad asked for the and
parents By regulationthem visit her.brother and the took to and

not in patientscustom children were allowed the rooms of but
the The childrenthroughwere allowed to “visit window.” did

the aunt in manner the theplayedvisit this and on lawn outside
they stay parentswindow where were told to while their were

hospital.the parking retaininginside Near a lot was a sevenwall
portion unguardedhigh, unprotectedto nine feet a of which was and

past playeda in the inby fence. Children had the area and the
hospital frequently stayofficials “warned the children to away from

plaintiffthe area.” The child, followingwho was her brother in
walking retaining wall, stepson the took ortwo three and fell to
the level below.
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the defendantjustified finding juryThe evidence a the thatby
dangerousa hazard was a knowncreated and maintained which

in theappreciated childrenlikely by youngcondition not to be
adequate warning hospital. McCaffreythe v.byabsence of

L.Company, Tort 63 Yale J.45, 49; James, Liability,80 N. H.
176; Company,Labore N. There was no144, 123,v. 101 H. 125.

warning sideinjured retainingto this child and the wall from the
from which it of curb.approached appearanceshe had the a low

Injuries Resulting OpenKeeton,See Personal From and Obvious
Conditions, good appeared100 U. of Pa. L. Rev. 629. No reason

partawhy the wallretaining unguarded unprotectedof was and
inparticularly of hospitalview the fact that the officials were

aware that this was not safe for defendant’sarea children. The
conduct could be negligence.found to constitute Restatement,
Torts, b;s. 342, comment Nickerson v. Association, N.96 H. 482.

The Trial Court correctly jury plaintiffinstructed the that the
gratuitouswas a trespasser.licensee and not a Sandwell v. Elliott

Hospital, 41;92 N. H. Nickerson supra.v. Association, See Re­
(Tent.statement, Torts, 5, 1960)Second Draft s.No. 343B. The

phrase “gratuitous maylicensee” benot a happy (Restatement,one
Torts, 331)s. and may (seeit be eliminated in the future Restate­

(Tent.ment, Torts, Second, s. 331 5,Draft No. 1960)), but the
giveninstructions applicationwere an accurate of itthe law as has

developed in this state. See v. Maxfield, 102 N. H. 101,Maxfield
103; Davis v. Company, N. 12,100 H. 14.

The defendant contends that the chargeCourt’s jurythe on theto
contributory negligence plaintiffof the child was erroneous in that
the effect,Court “in awaytook from the thatjury question." The
charge in this instance could have been stated thedifferently but
jury were informed that the child “is chargeable duty,with a at

ofleast, conducting herself as a child ageof that would be
”expected to .... sayWe cannot that the instructions stated the

issue in a way that could mislead the jury or that in the circum­
stances they prejudicialwere to the defendant. Charbonneau v.
MacRury, 501;84 N. DorrH. v. Railway, 76 H.N. 160. Re­
statement, Torts, s. 464. Prosser, (2d ed.)Torts p. 128; 2 Harper

James,& Torts, (1956).s. 16.8
The denial of the defendant’s motions for nonsuit, directed

verdict, judgment notwithstanding the verdict aand new trial
present no error and the verdicts are bysubstantiated the record.
Anno. 71 A.L.R. 2d 427.
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Hospital,Elliottv.SandwellplaintiffThe asks us to overrule
this verdict.necessarythat to sustain41, thougheven is not92 N. H.

matter would betheconsiderappropriatea more time tothinkWe
questionthearguetoparties opportunityboth have ana case where

con­beingaredevelopments thatchangesthe andlightin the of
of Land in"Useandchapter 13, Liabilityin for Conditionsidered

(Tent.1960)(Tent. and5,DraftTorts, Second No.Restatement,
1961).6, April 7,Draft No.

Judgment on the verdicts.

All concurred.
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