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from, thethe sale of realproceedsthe netwhole of theentitled to
estate.

Remanded.
All concurred.
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F. for the State of NewEdward SmithRiley,M. Jr. andJames
Security.ofHampshire, Department Employment

Pingree defendant,Nassikas .& forSundeen,Wiggin, Nourie,
no brief.furnished

onlyprobate bonds can be maintaineduponKenison, C. J. Suits
Judgeprovisions.in withby statutoryreason of and accordance of

177, 179. RSA ch. 565 whichCompany,Probate v. 94 N. H.
part asprocedure provides pertinentfor inprescribes the such suits

upon confession,appear,Forfeiture. it shallfollows: “9 When
theor in other that the of bondverdict, any way, penaltydemurrer

forjudgment againstbe rendered the defendantis forfeited shall
judgment security partiesbe for allpenalty; and such shallsuch

Judgment. Upon hearing chancerya in on suchinterested. 10
theascertain the claims offorfeiture, the court shall examine and

writ; judgment shallparties whose names are indorsed on the and
parties respectivelyfor for the amount sobe rendered such

”ascertained . ...
judgment upon bond, State,obtain in the suit the the as anTo

endorser, the the executrix its claim.liability paymust show of to
Est., 477,Lisbon Sav. Bank &c. Co. v. Moulton’s 91 N. H. 479.

general admitted, liquidatedIn all unless must be beforeclaims,
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they can be upon probaterecovered a Probate Adams,bond. v.
150; Judge49 N. H. Probate v. Lane, 51 N. H. 342.of

Plaintiff’s claim in Lisbon Sav. Bank &c. Co. v. Moulton’s
Est., 91 477, unliquidatedN. H. was and its validity and amount
had beto determined byfirst an inaccounting probate court which
had original jurisdictionsole judgmentthereof before a could be
rendered in chancery. Although proceedingsthe in the Lisbon case
were under what is now RSA 556:28, plaintiffif the had been an

probateendorser on a bond it would have had to a determin-await
ation of the amount of its claim by probatethe court before
judgment could have been Judgerendered under RSA 565:10.

Probate v. Lane, supra, 345.of
However in the case at bar the State judgmenthad a of the

Superior Court adjudicating that Ida P. Shea, executrix, was
indebted to it in amountan Itscertain. claim liquidatedwas by a
judgment at law which the Trial Court found could not be attacked
collaterally. There nothingwas to be by probatedetermined the
court as to the validity and amount of this Judgeclaim. See of

Lee,Probate v. 72 N. H. 247, 248; anno. 119 A. 83,L. R. It111.
was therefore the function of the Superior Court to “examine and
ascertain” the claimState’s and judgmentto render for the amount
so requiredascertained as RSAby 565:10.

Exceptions sustained.

Duncan, J., dissented; the others concurred.


