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thefor defendant.Oormley (by orally),brief andJohn E.

erred inBlandin, plaintiff that the CourtJ. The contends
was indefendant, the latterdepositionthe of the sinceadmitting

plaintiff517:1, upon which thetestified at the trial. ESAcourt and
sectionwitnesses, butrelies, depositionsthe ofrelates tomistakenly
appliesdealing partiesof with and whichchapter,11 the same

deposition at the trialhere, party’s maya be usedstates that
indeponentthe is attendance.”“unless

depositionit thatAlthough ordinarilyis true this defendant’s
(Haywardinbeen he courtwould not have admissible since was

366),38 H. it could been used either to con-Barron,v. N. have
(Precourt 281) clarifyhim v. 85 H. orDriscoll, 280,tradict N. to

explain 398;or his Company,answers. Robinson v. 79 N. H.
Cote Company,v. 86 N. H. 238.

presentIn the case the defendant was by plaintiff’sasked
counsel the fact,at trial: “As a matter of isn’t it youtrue when

drivewaycame the Angelowitzinto of the house where Mr. lives
you stopdidn’t buteasy you stop?”toskidded a To this the

replieddefendant “No.” He then deposi-was confronted with his
tion, and the following interchange placetook him and thebetween
plaintiff’s “Q.counsel: Do you reading questions,remember these
page 10, questions 91 and 92? you91. ‘Do remember Mr.
Angelowitz going inforward the car?’ Answer, stopped‘After I I

Angelowitznoticed Mr. coming forward on the front seat.’ 92.
‘How far he go?’forward did Answer, I stopped‘When had skid-

heding stopped. justHe leaned over with the front seat.’ A. That
wrong.is I never Q.used that word. say giveYou didn’tyou

those answers? A. those; Q.Not that youanswer. But did see
AngelowitzMr. coming infoiward the car? He was thrown

forward, isn’t that right, youwhen stop?came to a A. He was
leaning forward when I came to stop,a theon front seat.”

Counsel for the defendant soughtlater to portionsintroduce other
of the deposition to show that there was no other reference to
skidding and that the answer was inconsistent thewith whole tenor
of the deposition, in order to thedemonstrate that defendant never
made the statement. The Court plaintiff’ssustained the exception

procedure.to this
Thereafter the stenographer depositionwho took the was called

as a witness by the plaintiff. She testified that she was not a
professional court reporter, that her notes taken at the deposition
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deposi-months after thecompletely transcribed until twonotwere
herthough might mistake, yetmade ataken,tion but she havewas

had the defendant’s answer.correctlynotes showed she transcribed
throughcounsel, stenographer, againDefendant’s the offered to

depositionquestionsvarious other from theintroduce and answers
skiddingto that the reference The Courtshow to was erroneous.

upheld plaintiff’s objectionthe but then thethis,to directed
thendeposition youdefendant’s counsel to have the marked “and

any argumentcan read and all of it then make theyourand to
plaintiffjury.” excepted. properTo this the It would have been

permittedhave juryto defendant’s counsel to read to the or to
introduce in portions depositionevidence as an suchexhibit of the
as to show that disputedtended his client did not make the answer

reference skidding.with to Robinson Company, 398,v. 79 N. H.
400; Williams v. Company, 430,87 N. H. 433.

An examination of the deposition that adiscloses substantial
portion may fairlyof it be said to bear on the vital issue of

thewhether defendant did I stopped skiddingstate that “when had
he stopped.” parts, therefore,Such were before theproperly jury.
Robinson Company, supra.v. portionsOther merely reaffirmed

undisputedminor details such as timesdates, and orlocations
restated testimony previously received at the trial objection.without
They were therefore Clappharmless. Company McCleary,v. 89

65, 66;N. H. Harmon v. Company,Kennett 103 N. H. 219.
In summary, appearsit that depositionmuch of the was com-

petent upon the issue for which it was offered. It was therefore
the ofduty plaintiff,the in order preserveto properly exceptionhis

requestto a onlimitation its use. Welch v. Coleman, 399,95 N. H.
404. Finally, we find prejudicialthat no matter is disclosed in such
parts as bemay deemed irrelevant. It follows that the plaintiff
was not harmed, and exceptionhis to the admission of this evidence
is overruled. Johnson Shaw,v. 101 N. H. 182, 187.

The motion for a groundedmistrial is on defendant’s counsel’s
argument wherein he spoke of insurance. It is true as generala
rule that the unnecessary mention of insurance is reversible error.
Piechuck Magusiak,v. 82 N. H. 429. However, interjectionthe of
insurance does not render a trial inunfair any and all circumstances
as a matter of law. Smith,Dimarco v. 90 N. H. 378. In the last
analysis, the facts of each case determine whether prejudiceundue

(Menardhas resulted v. Cashman, 93 N. H. 273, 275), although
questionthe whether the Trial Court’s determination supportedis
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Bank, 113,the for this court. v. 95 N. H. 117.by record is Wilson
in hispresent appears Presiding Justice,In the it thecase

panel juryfromgeneral instructions to the which thispreliminary
guess atchosen, theytold them in effect that should notwas

immaterial;party insured; whollywhether a was that the fact was
athey ignoredand that if the evidence in a case and awarded

merely companyverdict wouldtheybecause believed an insurance
pay it, they might penalizinghave to uninsuredbe an innocent

defendant; they taking moneyand furthermore would be out of
pockets higherintheir own because such verdicts would result

insurance rates.
The objection plaintiffdefendant here testified that thewithout

insured, upon receivingasked him if he were and an affirmative
answer, requested the defendant tell thatcompanyto his insurance
he did abrupt stop plaintiffmake an so the collectthat could
damages. In addressing the the defendantjury matter,on this

—argued Nolet,as here in-follows: “We don’t come Mr. his
companysurance and myself, anywe are not here look forto favors.

All ask you good, impartialwe of is a fair, evidence;verdict on the
good, squarea deal in way Nolet,the American to Mr. the in-

companysurance me,and to and to the Ofyourself by way. course
you and I you justknow are honorable, men, youand will do what

right,is beingand that kind men, goingof are not toyou reward
somebody for a claim,fictitious and that is going happenwhat is to
if you give a verdict the plaintiff goingto here. You are to say,
you upmade it good; are goingwe to you, you youreward and if do

—doingare what the Court said the other day pay anydon’t
attention to insurance. That is getsnot the issue. itWhether
into the case orvoluntarily by some accident, paydon’t any

it,attention youto because if givecan verdicts on that basis you
taking yourare it out of pocket,own is Judgeand that what Leahy

you.”said to
Upon objection theby plaintiff, there was discussion between

counsel and the Bench, during which the defendant’s attorney
asked the Court to instruct the jury disregardto his argument.
The Court, after denying plaintiff’sthe motion for mistrial,a
instructed the jury as follows:

“Gentlemen, the Court in its preliminary youinstructions to as
bodya discussed insurance and asked you disregardto> insurance
anyin case guess.and not to I talkingwasn’t about a case where

insurance deliberately injectedis in it. I was talking about sitúa-
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in youryou goandnothing was about insurancetions where said
render ayouandguess is or not insuranceroom and there is

youI toldinsurance.there wasverdict based on whether or not
factincluding youthedoing that,formanythere were reasons not

antakemight guess was insurance there wasn’t andthere when
I alsopockettake it his and forth.innocent man and out of so

you justif there insurancegivingsaid were verdicts because was
farprobably withit would raise the insurance rates. I went too

openI so that admityou. up partydidn’t mean to a coulddoors
liabilityIf thatyourinsurance and increase own rates. there is

thatanythingdoesn’t have to do it. Mr. madeGormleywith
disregard comingIyou.to want it inyou entirelystatement to

your the merits whetherto verdict and decide the case on and not
not there that wasexisting.or is insurance I will whydiscuss

injected you.”into mythe case in toinstructions
In his charge, Presidingthe Justice reiterated instructionthis

jury:said the “Disregardand to counsel far aswhat said so
affecting the rates, nothinginsurance because that has do withto

all,this case at as I theyou beginning,and told at it is because
guesswouldn’t at the thatyou existence insurance. But nowof

know there insurance verdictyou is here shouldyou yourreturn
regardless of the the companyfact insurance has it. Thatpayto
is what they are for. But the notfact of insurance alone should be
any bringingreason for in Ia want youverdict. to understand

—clearly.that It injected,was and it be itshould so treated was
injected as the Court it because it is of theunderstands the claim
defense that bigis one of the this' court,reasons case is in this

isbecause Mr. Nolet insured, and that is the main reason for it
being Disregardhere. aspectthe other of it.” wasIt thus
promptly, clearly forcibly impressed uponand bythe jury the
Court on two occasions that tothey disregard completelywere
defendant’s counsel’s remarks relative to Byinsurance. the denial
of the mistrial,motion for a the Court found that there was no

prejudice plaintiffundue that theand had a fair trial. v.Richards
Company, 96 272,N. H. 278.

PresidingThe Justice’s final considered conclusion to this effect
rather than the remarks he reachingmade in the course it,of and
upon plaintiffwhich the relies to that theshow trial renderedwas
unfair, are decisive. See Lepage,Arsenault v. 84 N. In allH. 497.
the circumstances we cannot hold as a matter anyof iflaw that
prejudice improperly injectedwas the jury byinto minds of the the
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implicitthat the Court’sargumentdefendant’s it incurable orwas
statementcounsel’sfinding bythat the trial not rendered unfairwas

theplaintiff’s exception toclearly It follows that thewas erroneous.
be overruled.denial of his for a mistrial must thereforemotion

Laquerre,Sirois v. 103 N. H. 113. The order is

the verdict.Judgment on

All concurred.
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