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Bergevin MorseA.Sheehan, Phinney, Bass, Green & and Richard
Insuranceorally), surety, Employers’Morse for the Fire{Mr.

Company.

Bois, Attorney,Maurice P. United and Alexander J.States
Kalinski, Assistant United KalinskiAttorney orally),States {Mr.

thefor United States of America.

Duncan, J. Under the agreementterms of its with the defendant
surety, the contractor, principalas bond, assignedon the to the
surety “any and all . . . thatmoneys may payablebecome due and
at the time of . . . default, or that may thereafter become due and
payable ... on account of said contract.” It is evident from the
agreed facts, that a default occurred the meaningwithin theof
contract between the contractor and the surety leastat as early

April 4, 1958,as when under RSA plaintiff447:17 the filed its
notice of a claim in excess of any sum in the hands of the district
indicating that the contractor had failed payto bills for labor
and materials when they became due. The contractor’s failure to
pay subcontractors was likewise a default under its contract with
the providedistrict “to all . . . labor and materials.” Bender v.
Neillsville Bank, 10 Wis. 2d 282.

It follows that by the terms of the assignment from the con-
tractor to the ofsurety all duemoneys from the district, the surety

fullybecame entitled on or Aprilbefore 4, 1958 to the balance
retained theby district. American Employers Ins. Co. v. School
District, 99 N. H. Corbin,188. 4See Contracts, s. 875, p. 512.
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liens of thethecreatingthe statuteexpressly provided byIt is
thethe time“shall arise attaxes, that the liensStates forUnited

assessmentThe earliestC.,26 s. 6322.made.” U. S.assessment is
eight monthsor than1958, better12,in this case on Decemberwas

assignment had becomeunder itsrights suretythe theafter of
lien “shallprovidesfurther that theThe federal statuteabsolute.

belonging. . to”upon property rights property. all and to .be . .
of theC., interpretationthe 26 U. S. 6321. And whiletaxpayer. s.

(United StatesSupreme Courtstatute rests with the StatesUnited
Associates, 361, holds that the363),v. Gilbert 345 U. S. that court

taxpayer ‘property’and to extent the had orissue of “whether what
‘rights to the tax lien attach” is to beproperty’ to which could

by Aquilino States, 509,United 363 U.determined state law. v. S.
also, Co.,512-513. See United States v. Durham Lumber 363

522; Bess, 51,U. S. United States v. 357 U. S. 55.
state,Under the law of this on the date of the earliest assessment

federal taxes, 12,of was December 1958,which the contractor had
rightorpropertyno in byof the retained theproperty funds

It had assigneddistrict. thepreviously suretyto all of its interest
in the funds, as .. . due and“moneys payable at the time of . . .
default,” which had previouslyalso assignee,occurred. As the
surety proceedwas then entitled to against thedirectly district.
Marsh v. Garney, 69 N. H. 236. See United States v. Durham
Lumber Co., 363 522, supra,U. S. 525. If the interest of the surety
at the outset could be regarded security (seeas a interest only
United States v. Ball Construction Co., 355 U. S. 587), when
default occurred it became immediately enforceable, completeand
right to the funds vested inirrevocably the surety which was
thereupon obligated satisfyto the subcontractors’ claims. RSA
447:15-18. See 4 Corbin, Contracts, supp.s. 903 and footnote 72.

As taxpayer, the contractor had no property interest in the funds
to which the lien of the United States could attach. Central Surety
& Insurance Corp. v. Martin Co., (3d272 2d 231F. Cir.Infante
1959); Matter City (USANew York Coblentz)v. 5 N. Y. 2dof of
300, cert. den. 363 U. S. 841. It compelcould not the district “to
pay the retained percentage to because of failure to pay[it] [its]
the laborers and materialmen.” United States v. Chapman, 281
F. 2d 862-864, (10th866 1960);Cir. Fidelity Deposit& Co. v.
New CityYork Housing Authority, (2d241 F. 2d 142 1957).Cir.
It follows that the claim of the surety to the funds in the hands of
the precedencedistrict takes over the tax claims of the United
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wereTrial Courttheruling and order ofStates, and that the
erroneous.

theconsider whetherunnecessaryit toThis conclusion makes
rightssubrogation to thesurety prevail byis likewise entitled to

to the suretystatutoryof the district reason of the transferby
supra.447,of the to RSA ch.liabilitydistrict’s subcontractors.

522, 525,United States 363Co.,See v. Durham Lumber U. S.
Bridgesupra; 62,American Co. 63.Company,v. 87 N. H.

Exception sustained.

All concurred.
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